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The 24th Annual Meeting 


MORNING SESSION—MAY 13th 


President Arthur H. Schwietert called the 24th Annual Meeting 
to order at 9:30 A. M. on May 18th at the Hotel St. Francis, San 
Francisco, California. 

After expressing his pleasure at such a large attendance and his 
appreciation of the work of the local Arrangements Committee, headed 
by Mr. Gordon J. Pinkerton, he introduced General R. E. Mittelstaedt, 
President of the California Public Utilities Commission. 


Address of Welcome 


General Mittelstaedt told the group that he felt honored by being 
chosen to welcome to San Francisco so distinguished a group of visitors. 
He spoke for the Local Chapter of the Practitioners Association at San 
Francisco, as well as for all San Franciscans, and especially for the 
California Public Service Commission. He went into some detail with 
respect to the growth of transportation in the State of California during 
the past several years. He emphasized the importance of the work that 
his Commission and the Interstate Commerce Commission is doing, which 
has been brought about by the phenomenal growth of the State of 
California, which now has more than 11,000,000 in population. He left 
no doubt in the minds of his audience that they were welcome to the 
Bay Area and pledged complete cooperation in making the meeting a 
success. 





At the conclusion of General Mittelstaedt’s remarks, President 
Schwietert delivered his report, which follows: 


President Schwietert’s Report 


Most of the work of our Association is carried on by the Executive 
Committee, the Standing Committees and the Special Committees there- 
fore the reports of these committees will give you a rather complete 
analysis of what has been done during the past twenty months and 
what we may expect in the immediate future. 

I will take just a minute to review some of the important matters 
which have come before your Executive Committee during the past year. 
We have had a proposal to make changes in Section 17 of the Interstate 
Commerce Act relating to procedure, a proposal to authorize fees and 
charges for the issuance of certificates and permits by the Commission 
and legislation to provide general rules of practice and procedure before 
Federal Agencies. Within the past two weeks, President Eisenhower, 
acting on a suggestion of Chief Justice Vinson, set up a committee to 
study methods for simplifying proceedings in executive and administra- 
tive agencies. John R. Turney, a Past President of our Association 
and the Chairman of our Special Committee on Revision of Rules of 
Practice of the Interstate Commerce Commission, is a member of this 
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important committee. The proposal for a conference of representatives 
of the administrative agencies and members of the Bar grew out of 
recommendations of a Committee of the Judicial Conference of the 
United States made in December of 1949. 

It seems to me that the legislative proposals and the general ac- 
tivity surrounding rules of practice, reorganization of the Interstate 
Commerce Commission, and the status of Interstate Commerce Commis- 
sion Examiners forecast some very important changes in the future. 
I am hopeful that the reports of our committees this afternoon and the 
panel discussion tomorrow dealing with rules of practice will aid in a 
better understanding of the problems and give us a guide to the best 
solution. 

Another matter of importance and one on which we expect to take 
action this afternoon, is the appointments to the Interstate Commerce 
Commission. Our Special Committee appeared before the Senate Com- 
mittee on Interstate and Foreign Commerce in support of the confirma- 
tion of Commissioner Mahaffie. From time to time this Committee has 
submitted to the President a panel of names of persons which it believed 
qualified for appointment to the Interstate Commerce Commission. 
Your Executive Committee believes this Committee should become a 
Standing Committee of our Association and will submit its recommen- 
dations to you this afternoon. 

What appears to me to be of the greatest concern to practitioners 
is the matter of the Interstate Commerce Commission’s budget. An 
inadequate budget is very likely to deprive us of the services of this 
expert and independent tribunal. The Commission’s working forces 
have been so depleted that it is now from a year to two and a half years 
behind in its important work. Many phases of regulation vital to the 
nation are simply not being enforced because the Commission has no 
employees to do the work. 

For several years past the Bureau of the Budget and the Appro- 
priations Committee of the Congress have failed to provide the Com- 
mission with sufficient funds to permit effective administration of the 
Act and to maintain an adequate and experienced staff. 

In its 65th Annual Report, the Commission devotes seventeen pages 
to a frank discussion of its functions and to the varied problems with 
which it must deal. If you have not read or studied this part of the 
Commission’s report, I would sincerely suggest that you do so. It is 
of major concern to all of us. If something is not done and done 
promptly to correct the conditions which now exist, effective regulation 
may break down. The statement in the Annual Report appears on 
pages 133 to 150. The Commission in summarizing this statement lists 
many important duties which it could not perform because of the lack 
of an adequate staff. I want to read to you just one paragraph of that 
statement. 

‘We have been impelled to this frank statement of our needs in 
the belief that the effectiveness of regulation has been and is being 
steadily undermined through the erosion of the staff and that this process 
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imperils the entire system of transportation regulations under the Inter- 
state Commerce Act. If it be desirable to restrict the present system of 
regulating interstate commerce, the appropriate amendments to the 
statute would permit us to concentrate our present reduced staff upon 
the efficient and effective administration of the more limited statutory 
obligations assigned us by the Congress.’’ 

It must be assumed that when Congress passes an Act and places 
a duty upon the Commission to carry out the terms of that Act, it con- 
siders the matter one of importance to the public. It is of little value 
to the public for Congress to enact laws to correct certain conditions 
and then fail to give its agency a sufficient appropriation to effectively 
administer the requirements of such laws. 

We know that businessmen throughout the country are constantly 
urging reductions in Government expenditures and it is not our inten- 
tion to in any way detract from that effort. If, however, it is desirable 
to reduce or eliminate some of the regulatory requirements, then Con- 
gress should take such action and thereby reduce the work-load of the 
Commission. 

On the other hand, as long as the regulatory requirements remain 
as they are, the Commission must have adequate funds. Furthermore, 
inadequate funds may endanger our national transportation system 
which is so vital to our national defense. The inability of the Commis- 
sion to carry out its administrative functions may also lead to demands, 
or at least provide an excuse, for transfer of the regulatory function 
from the I. C. C., an independent tribunal, to the executive branch of 
the government. 

Investigations are now under way which we hope will result in 
some relaxation of regulations and correspondingly reduce the work-load 
of the Commission. During these investigations, however, there have 
also been suggestions for additions to the Act. How these suggestions, 
if enacted into law, will balance out as to the amount of work which will 
be placed on the Commission, no one can tell. 

If in a revision of the Act there is no decrease, or on the other hand 
there is an increase, in the regulatory requirements, Congress must 
provide the additional funds so that the Act can be effectively adminis- 
tered. That has not been true during the past few years. It has been 
the practice of the Bureau of the Budget to pare down the Commission’s 
request for funds somewhat after the pattern employed in connection 
with other agencies. Thereafter the House Committee on Appropria- 
tions considers the report of the Budget Committee and performs an- 
other operation in which it usually reduces the amount approved by 
the Budget Committee. The matter then goes to the Senate and it is 
before the Senate Committee that we practitioners have an opportunity, 
for the first time, to assist the Commission in requesting increases in 
its budget. A committee of our National Association has, during recent 
years, appeared before the Senate Committee pleading for an increase 
in funds for the Commission. The Committee has also appeared before 
the Bureau of the Budget for the same purpose. 
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The National Association will continue its work in an effort to 
secure adequate funds. However, individual practitioners should 
thoroughly familiarize themselves with this problem and take advantage 
of every opportunity to explain the matfer to members of Congress and 
other governmental officials concerned with the Commission’s budget. 
Continued regulation by an independent tribunal is far too important 
to the welfare of the carriers and shippers and the public to allow its 
effectiveness to be destroyed by inadequate funds. We hope that in the 
revision of the Act the work-load of the Commission may be reduced 
and that in the reorganization of the Commission, now under way, it 
will become more efficient. In the meantime, however, while these 
changes are taking place, an adequate appropriation is certainly needed. 

This afternoon when we receive the Report of the Committee on 
the Budget of the Interstate Commerce Commission, I hope that this 
meeting will take some action to indicate how serious we believe the 
present trend to be and what must be done to preserve the Commission 
as an independent agency of Congress charged with the regulation of 
the second largest industry in the country. 

I would like to express, at this time, my appreciation for having 
had the opportunity to serve you as your President during the past 
year. It has been an honor and a privilege. I have tried to do the 
best I could. 

Our membership has been growing steadily and we now have 3,458 
members which is the peak. Our finances are in good shape. Our in- 
come, exceeding the outgo. In other words, we are in the black—not 
the red. 

I also wish to acknowledge publicly the fine cooperation which I 
have had from Committee members, Committee chairmen, and to express 
my sincere appreciation to the Editors of the I. C. C. Practitioners’ 
Journal, who have worked so hard to produce our monthly publication. 
There is no finer publication and if members would only read it 
thoroughly, they would be among the best informed transportation 
people in the country. 

I would be remiss if I did not commend our Executive Secretary, 
Mrs. McDonough, for her enthusiasm, efficiency and loyalty to our Asso- 
ciation and to express my appreciation to the members of her staff. 


Without their help, this position of President just could not be filled 
effectively. 





Nominations Committee Report 


The Report of the Committee on Nominations was submitted by the 
President (see page 587 April, 1953 Journal). The slate of officers, as 
presented to the Annual Meeting, was elected on May 14th; the per- 
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sonnel is shown on page 775 of the May issue of our Journal. 
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A FORUM ON TRANSPORTATION POLICY 





President Schwietert presented each of the participants in the 
Forum. Mr. Howard Freas took charge as Moderator. Those who par- 
ticipated in the panel discussion were: 

Robert M. Clark,* Representative of the President of the Atchison, 
Topeka & Sante Fe Railway System; Giles Morrow, President and 
General Counsel, Freight Forwarders Institute; James M. Pinkney, 
General Counsel, American Trucking Associations, Inc.; George H. 
Shafer, General Traffic Manager, Weyerhaeuser Sales Company and 
James Sinclair, President, Luckenbach Steamship Company. 

The subject matter under discussion was: 


Changes | would Make In: 


1. THe Pouicy of THE GOVERNMENT TOWARD THE SEVERAL ForMsS 
OF TRANSPORTATION. 


2. THe ADMINISTRATIVE PROCESSES : 


(a) SHoutp We Have A SECRETARY OF TRANSPORTATION IN THE 
PRESIDENT’S CABINET? 


(b) SHouLD THE FUNCTIONS OF THE INTERSTATE COMMERCE 
CoMMISSION BE TRANSFERRED TO THE DEPARTMENT OF 
CoMMERCE ? 


(c) SHoutp THE Economic ReauuaTION oF ALL Forms oF 
TRANSPORT BE PLACED UNDER THE JURISDICTION OF 
THE INTERSTATE COMMERCE COMMISSION ? 


3. THe InTerRsTtats COMMERCE ACT. 


Mr. Howard Freas: President, members of the panel and friends, 
I approach this part of the program with considerable intrepidation. It 
is seldom I find myself so completely surrounded by top brass. 

Just a little while ago we had our address of welcome by General 
Mittelstaedt and now I am confronted with the General Counsel who is 
also President of the Freight Forwarders, General Counsel representing 
the trucking industry, General Traffic Manager and a General Manager 
who is President of a steamship company. That leaves our Mr. Clark 
and myself to make up the non-commissioned part of this Army. 
(Laughter). 

Our program this morning really is divided into two parts. During 
the first part we will submit questions which each one of the panel 
members will answer in turn. I would like to point out right in the 
beginning that the answers that they are about to give will represent 
their views on the matter and that they are not to be construed as official 
expressions for the organizations with which they are connected. 





*Due to unforeseen circumstances, Mr. Jonathan Gibson, Vice-President and 
General Counsel of the Atchison, Topeka and Santa Fe Railway System was unable 
to be present. Mr. Clark took Mr. Gibson’s place on the panel. 
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While they are giving these answers, I am sure that a lot of other 
questions will occur to you and as they do, we ask that you kindly take 
the cards that you will find on your chairs (I don’t know whether there 
are sufficient there, you may have a lot of questions, there will be some- 
body giving you additional ones), and jot down the additional questions 
while they are fresh in your mind. 

Our first question for the prepared part has to do with user charges. 
After the panel members present their views on that, you may want 
additional information as to how they arrived at those conclusions and 
as to how they propose they should be put in effect. This, by way of 
illustration. So will you please jot those down, just as they come to 
you and there will be a couple of men circulating around here gathering 
up the cards as they are ready or at least by the middle of that part of 
the program and passing them up here in turn to be propounded to 
the panel members. 

If you will sign the cards as you fill them out, we will read your 
name. So if you prefer to remain anonymous, leave your name off. 

The time for the answers for each individual answer will be limited 
to two minutes. Now that is not supposed to be in any way indicative 
either of the importance of the question or the information that the 
panel members have on that subject—simply something we are compelled 
to observe by reason of the other demands upon the time of this con- 
vention. 

I think that about covers our few simple rules. So we will start 
with question number one. I believe, Mr. Sinclair, this might be a 
good question for you to lead off with. The question is: Should user 
charges be paid by all classes of domestic users of transportation facili- 
ties including harbors and entrance channels, constructed at government 
expense, in an amount sufficient to cover the fair share of the cost of 
building and maintaining the facilities which they use? 

Mr. James Sinclair: Having reason to feel that this is directed at 
domestic water carriers, water carriers in general, I will answer for 
the water carriers. There is no reason why domestic water carriers 
should be singled out to pay user charges in connection with harbors 
and entrance channels. The building and maintaining of the facilities 
referred to was done for the benefit of the country as a whole. The 
surrounding localities benefit far more than the domestic water carrier. 
In many instances the development of these facilities has only served to 
duplicate the ports which have been served by the domestic carrier. 
Carriers in foreign commerce make greater use of these facilities than 
domestic water carriers. 

However, a user tax against foreign flag carriers would undoubtedly 
bring retaliatory action in foreign countries to our own detriment. 

Many of these facilities were developed to their present point of 
efficiency for the benefit of the Navy as is the case in connection with 
certain approaches to the ocean in New York. The railroads benefit by 
many of these facilities apart from their ownership of docks, by the 
fact they bring to and from the ports a substantial amount of cargo, 
that moves by water in foreign commerce. 
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Mr. Freas: Mr. Clark, what is your view of that matter? 

Mr. Robert Clark: Mr. Moderator, ladies and gentlemen: First, I 
take this opportunity, to say on behalf of Mr. Jonathan Gibson that he 
sincerely regrets that he was unable to attend this meeting. He planned 
to attend until as late as Sunday. I received word by wire then that I 
was to come here to substitute for him. 

I passed by the little newsstand downstairs and picked up a dic- 
tionary to find the definition of the word substitute; it is said to be a 
thing or person ‘‘acting’’ in the place of someone else. 

I realize my limitations here this morning and I will have to do a 
great deal of ‘‘acting’’ if I am to fill Mr. Gibson’s place adequately. I 
will tell you very frankly that if I don’t know the answers, I won’t 
presume to tell you the answers. At least I will indicate to you my 
ignorance on the situation. 

Well, now this first question. I think it has always been the policy 
of the railroad industry that all forms of transportation should fall 
within what we consider the limits of free enterprise. We have always 
been in favor of the general principle that those who make use of public 
facilities should pay their fair share of the costs of those facilities. 

As I get the picture, and as I remember some of the figures, the 
investment in inland waterways in the past has been around two billion 
dollars and the government is spending about forty million dollars a 
year for the purpose of upkeep and maintenance of inland waterways 
and such facilities. 

I agree generally with the principle that those who make use of 
those public facilities provided for at the expense of the taxpayer should 
in some measure pay for that use. 

It is a difficult question, of course, to come down and say how much 
the payment should be. 

Here is our friend Mr. Pinkney of the motor carriers—they are 
saying publicly as far as highways are concerned they want new high- 
ways built, they are willing to pay their fair share. They keep saying 
their ‘‘fair share’’ of the cost. There is a good deal of argument, how- 
ever, as to what is their ‘‘fair share.”’ 

As I see the picture in Washington, the regular scheduled airlines 
are pretty proud of the fact that some of them at least are getting away 
from government subsidy in the way of mail pay. 

I think that so far as the transportation industry is concerned only 
the waterways take the position of saying that user charges should not 
be applied. Then my answer is yes, there ought to be a user charge 
based upon some fair percentage of the value of that facility to the 
industry that is making use of that facility and collecting charges from 
the transportation paying public. 

Mr. Freas: Mr. Pinkney, may we hear from the trucking angle? 

Mr. James Pinkney: Highways have been built and maintained for 
many years through what in effect are user charges. Gasoline tax imposed 
both at the State and Federal level, and so-called third structure taxes 
at the State level, in addition the users of the highways pay a tremendous 
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extra tax which is directed peculiarly at them. That is the excise tax 
on automotive equipment, tires, parts, things of that sort, a form of 
taxation not imposed so far, I do not believe, on any other form of 
taxation. Those payments to the Federal Government alone exceed 
three billion dollars. That is Federal gasoline tax and Federal excise 
taxes, of which the Federal Government puts back about five hundred 
million or one-sixth into the highways. 

There we have a diversion of the special taxes paid by the users 
of the highways. The trucking industry pays roughly one-third of 
that bill. 

As we all know, the average for hire motor vehicle on the highways, 
pays up to several thousand dollars per unit per year as opposed to 
perhaps something less than one hundred for the average passenger 
vehicle. 

We maintain, of course, that we do pay our way. We maintain 
that the user charges cover more than their fair share of the building 
and maintenance of the highways. 

A great deal is said about the fact that we are subsidized. We em- 
phatically deny subsidization. I think the principal problem with user 
charges is how they are to be imposed. Of course, we in the trucking 
industry feel rather strongly that they should be imposed on a fair 
basis; that that segment of the motoring public should not be called 
upon to pay more than its fair share of the costs of the highways, related 
to the extra cost imposed upon the public through the use of those high- 
ways by the heavier vehicles. 

My answer then, I would say generally, is yes, user charges should 
be paid. 

Mr. Freas: Mr. Morrow, what is the freight forwarders’ view? 

Mr. Giles Morrow: Well, on this question I suppose I am in about as 
bad a position as the father of the little boy of General Mittelstaedt’s 
story. 

You recognize, of course, that experts on this question fall into two 
broad general categories; that is, the representatives of the forms of 
transportation and other groups on whom the burden of user charges 
might be expected to fall, and on the other hand, the representatives 
of those carriers and groups who might expect to benefit if user charges 
were imposed on their competitors. 

Freight forwarders don’t fall fairly in either group so I do not 
qualify as an expert. 

The forwarding industry, as represented on the panel of the Trans- 
portation Association of America, did take the position that ultimately 
each form of transportation should be required to bear its fairly allocable 
share of its costs of doing business. If that means user charges, then 
we are for user charges. I had a part in taking that position, and that 
is my position. 

As Mr. Pinkney indicated, there are complicated questions, perhaps 
some constitutional questions involved, but on the broad general aspects 
of the subject, I would say yes. 
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Mr. Freas: Now we come to a man who as a shipper uses all forms 
of transportation, Mr. Shafer. 

Mr. George Shafer: Mr. Chairman, may I stand? Gentlemen, this 
is a question that has been under discussion by groups of this type to my 
knowledge for over twenty years. I, therefore, do not think that we 
will be able to resolve the question to the satisfaction of all here this 
morning. 

However, many organizations and many groups have considered 
this subject. Should there be user charge? Another way of putting it, 
should each form of transportation stand on its own financial footing? 

As a believer in the private enterprise system, what we call the 
private enterprise system in the United States, the answer to the ques- 
tion must be in the affirmative. Generally, we do not believe in subsidies. 
There is only one form of transportation today that in my opinion 
where subsidies can be justified and I admit that reluctantly, that is in 
foreign shipping. 

Gentlemen, we have a Federal debt today, and by the way, I have 
borrowed some of the time of my friend on the right, we have a Federal 
debt today of over two hundred and sixty billion dollars. And, there- 
fore, I think the question should be answered in the affirmative from the 
standpoint of the poor taxpayer alone. 

Secretary of Commerce Sawyer, a former New Deal Secretary of 
Commerce, recently made the statement in one of his reports that the 
government—let’s see, his exact language was that ‘‘there is a bewilder- 
ing array of promotional activities being indulged in by the Federal 
Government.’’ Bewildering array is right! Therefore, he suggested, 
this man who was a part of an Administration which believed in sub- 
sidies of many types, that we should take a look at this question and 
develop a system of user charges. 

In considering this question, I think that there may well be a 
distinction between ocean harbors and entrance channels and inland 
waterways. May I illustrate? I call the San Francisco harbor a natural 
harbor and one of the best in the country. When we speak of the Sacra- 
mento River up as far as Sacramento, we have a little different situation. 
When we travel up the Mississippi River for a distance of some 1,839 
miles from its mouth to Minneapolis, via water, we have a Federal built 
and maintained channel of some considerable length. 

You can readily see the difference between that Mississippi River 
and the Port of San Francisco. Certainly, I believe that a user charge 
could be justified for the Mississippi River. Certainly, I believe that a 
user charge can be justified for the Ohio River and the Illinois River 
on a proper and sound basis, whereas such a charge might not be justified 
for the harbor of San Francisco and similar harbors. 

As a matter of fact, if you could apply reasonable user charges to 
the tonnage going through the great harbors, and it were practical to 
do so, it would be so small per ton or per unit that the operators would 
object very little. The cost of administration, however, would be sub- 
stantial. It is for these reasons, among others, that I think there may 
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well be some justification for excluding in this problem, harbors and 
channel entrances. 

I mentioned the Mississippi River. It has been my lot during the 
past winter to travel by train along the Mississippi River in the day 
time more frequently than usual. It seemed that every time I would 
look out the window, there were channel markers and channel lights, 
showing above the ice, and dams—yes, and there are dams, all over the 
place, maintained not at the expense alone of the people using the 
Mississippi waterway, but at your expense, at my expense, and at the 
expense of the taxpayers in Arizona and in every section of the country. 
Moreover, why should an intercoastal operator be required to pay tolls 
of around $8,000.00 for passing the average loaded vessel through the 
Panama Canal when no charge is made on the inland waterways? 

Gentlemen, I think simple justice and simple economy dictate that 
government policy should be directed towards placing these waterways, 
such as the Mississippi River and some of the others I have mentioned, as 
nearly as possible, on a self-sustaining basis. 

What would it do? For one thing it would quiet the arguments of 
some of my railroad friends to the effect that these other forms of trans- 
portation are not paying their way. 

Another thing, it would tend to discourage unsound and uneconomic 
projects. It would tend to settle the question of whether waterways 
have an ‘‘inherent advantage.’’ It would, again I say, stop that ery of 
unfair treatment about which we hear so much. 

Gentlemen, I favor the application as soon as possible of reasonable 
and practicable user charges. 

Mr. Freas: Mr. Shafer, don’t you think when Mr. Sinclair gave you 
part of his time he expected you would agree with him more nearly? 
(Laughter). 

Mr. Shafer: I might say my other ‘‘shipper’’ friend, Mr. Morrow, 
gave me part of his time, too. (Laughter). 

Mr. Freas: I think it is quite clear we can’t exhaust the subjects in 
five dissertations of two minutes each. Must be a lot of questions occur- 
ring. Jot them down on the cards and we will have a lively discussion 
on the second part of the program. 

We will have to try to hold you to two minutes as we go along now. 

We will turn then to our second question. Should the Interstate 
Commerce Commission be required, within 60 days of filing of applica- 
tions, to authorize increases in rates, based on increases in costs, to per- 
mit the carriers to earn revenues sufficient to provide adequate and effi- 
cient service, maintain sound credit and attract equity capital? 

Let’s start with the railroad point of view on this. Mr. Clark. 

Mr. Clark: So far as the railroad industry’s position is concerned 
as well as I know it, this problem is the number one on our priority list 
of matters which must be given attention. 

Under the Senate Resolution 50 proceedings, we had Senate Bill 
2518 and 2519 which most of you will recall. We have had just finished 
hearings before the Senate Committee on Interstate and Foreign Com- 
merce on Senate Bill 1461. Senate Bill 2518 introduced last year would 
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have given the railroads a great deal more leeway in fixing their rates. 
The present Bill 1461 doesn’t go quite that far but is a bill which the 
railroads are back of in full force. 

One of the most serious problems that have confronted the railroad 
industry since the war and during times of inflation and increasing 
costs, is that we have not been able to get an adjustment in our charges 
in sufficient time to meet the rising costs. In fact, as you men know it, 
after we filed a petition and by the time the interim proceeding was 
being handled we were forced into the position of asking for more in- 
creases. I think it has been estimated, and reasonably so, that over the 
last general series of rate increases the railroad industry as a whole lost 
something approximating one billion three hundred million dollars in 
revenues that might have accrued to the railroads if the Commission had 
not been so long in reaching a final decision. 

The situation was that an interim increase was granted, of course, 
in most of these proceedings. Some of those interim increases came along 
shortly after a sixty day period but these interim increases were for the 
most part considerably below the final increases which the Commission 
granted. 

If the railroad industry is to take advantage of technological ad- 
vances, improve their roadways, improve their equipment, install new 
major appliances such as Santa Fe’s Corwith yard in Chicago for han- 
dling of less than carload traffic, things of that character, we are going 
to have to have money in the bank. We are not in a position to borrow 
that money or issue stock. Interest rates are increasing, as you know, 
and the equipment trust methods are not as good as they have been in 
the past years for some railroads. So if we are going to take advantage 
of all the new changes and new ideas and really keep modernizing our 
transportation facilities as a whole, we are going to have to have quicker 
consideration by those who are designated by the Congress to decide 
what we should have in the way of rates. 

Is my time short? Let me add this one thing. If we do not have 
adequate income, there is not going to be much prospect for rate reduc- 
tions in the future. I think if the railroad industry as a whole can take 
advantage of these new improvements and labor saving devices that 
somewhere off in the future, I don’t know how long, there will be an 
opportunity to keep transportation charges on a lower level. It seems 
to me that is the only hope. 

Mr. Freas: The sand is running through my hourglass very rapidly. 
I will turn it over whenever the two minutes are up and try to confine 
it to the period. Mr. Sinclair. 

Mr. Sinclair: Having suffered along with the railroads this is one 
point on which I believe we are in agreement. We feel the Commission 
has the power to greatly shorten procedure in connection with railroad 
inereases. Perhaps it is the railroads’ fault in making the cases rate 
rather than revenue cases when seeking general increases. They make it 
a rate case each time by asking for exceptions. I see no objection to 
legislation provided the general increases in costs are passed along in 
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rate increases that do not discriminate between commodities or localities 
served by the carrier or carriers securing the increase. 

S. 1461 has been supplemented and we find the supplement contains 
the controversial Fourth Section issue. There must be technical relief 
in respect of the Fourth Section but Fourth Section rates as well as all 
other rates should participate in the increase. 

Mr. Freas: Mr. Shafer. 

Mr. Shafer: Well, the way the question is phrased it says, should 
the Interstate Commerce Commission be required within sizty days of 
filing an application? My answer to that is directly, no. They should 
be required to act within thirty days. 

This problem is one that has arisen because of, and during the post- 
war inflationary period. We know, as has been stated, that the rail 
carriers in particular have suffered because of this situation. 

None of the shippers that I am acquainted with like to see increases 
in rates; the natural tendency is for us to avoid a rate increase as long 
as possible. But I think the matter has been discussed enough among 
shippers and shipper groups that they now realize that it is to their 
advantage in the long-run that the carriers be permitted to make prompt 
rate increases to offset extraordinary expenses so they may be able to 
maintain credit and keep their properties in good repair. 

The shippers generally opposed the carriers’ legislative suggestion 
on this matter in the 82nd Congress because it did not provide for a 
prior look by the Interstate Commerce Commission and as you know, 
a large group, shipper group, suggested a substitute for that bill. 

It is before the Senate today in a little different form and under a 
new number but on the whole it is satisfactory to a majority of the 
shippers of the country I am sure. 

Mr. Freas: Mr. Pinkney. 

Mr. Pinkney: My views follow generally those stated by Mr. Sin- 
clair. I can go with this proposal as stated here down to a certain point 
and that is the Interstate Commerce Commission should be required 
within sixty days of filing of application to authorize increases in rates 
based on increases in costs. Beyond that, I was very much puzzled 
last week at the hearings before the Senate Committee as to just what 
the railroads’ objective is, whether it is to get some procedure on the 
books which will enable them to recover their increased cost immediately 
or whether it is to change the rules of rate-making. 

They put in some new standards here and as one or two of the 
Senators brought out during the course of the hearing there, it sets up 
two standards of rate-making, one applied in case of the quick rate 
inerease, the alleged objective of which is to recover increased costs, 
which would require the Commission to look into some new factors which 
have not been the criteria used in routine rate cases. 

Our position follows much more closely that of the Transportation 
Association of America and I was informed yesterday by someone that 
a bill has just been introduced in the Congress which follows that par- 
ticular proposal. (H. R. 5052). May I read it? 
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The proposal is that the carriers estimates of increased costs be 
reasonably correct. The Commission must find three things, the carriers 
estimate be reasonably correct, that the proposed increases are not greater 
than necessary to offset such increased costs, and that increases will be 
generally applicable to all traffic. Nothing about going into considera- 
tion such as what is required to maintain sound credit, develop equity 
capital. Those should not be looked into in quick proceedings such 
as this. 

The third provision in the T. A. A. proposal, we favor very strongly, 
is that any proposed increase in freight rates or charges will apply to all 
kinds and classes of freight traffic handled by the petitioner’s carrier 
or carriers, each kind and class to bear its reasonably proportionate 
share of the increase. 

We have introduced as an amendment during the course of the 
hearing the following to the present bills pending in the Senate. 

Petitions filed under this section shall be accompanied by an exhibit 
showing any proposed exceptions to the uniform application of the pro- 
posed increase and the Commission’s interim order shall authorize such 
exceptions as in its opinion are justified. 

Mr. Freas: I am very sorry we can’t allot more time. Mr. Morrow. 

Mr. Morrow: First of all, a point which may be technical, but I 
think it may be important. As I read the question as stated, it would 
require the Commission to make an affirmative order—that is to grant 
increases. That, I think is statutory rate-making. I believe any pro- 
posal of this kind should leave the Commission free to grant increases 
only if it finds them necessary. 

I, personally, have the idea that there should be speedier action on 
applications for general rate increases. It becomes then a question of 
mechanics of how to do it and we get into a good deal of trouble on that. 
Whether there ought to be a change in the substantive law as well as 
change in the law relating to these intermediate increases is another 
question. I don’t think we need a change in substantive law. 

I don’t know what might result from the application of the words 
‘‘maintain sound credit and attract equity capital,’’ if used in a measure 
of this sort applied to temporary increases when the language is not in 
Section 15(a). 

I think the record was left a little confused on that point in the 
hearings on this 8. 1461. This whole situation affects freight forwarders 
primarily through its effect on the carriers used by the freight for- 
warders. 

Last year forwarding carriers paid the railroads $198,000,000. A 
two per cent increase in the rail freight bill of the freight forwarders 
would have wiped out the forwarders net of $4 million last year, so we 
have to be able to keep in step. 

When the forwarders and the railroads get the authority they have 
been getting in the ex parte cases, then there is a time lag when the 
important segments of the trucking industry have to catch up and we 
are caught in between. For that reason I oppose Mr. Pinkney’s pro- 
posal to put a floor under the increases instead of a ceiling on them. 








832 I. C. C. PRACTITIONERS’ JOURNAL 





Mr. Freas: The men don’t have time to express themselves fully 
at this stage of the game. By your questions you will give them another 
opportunity later. 

We will go to the third question. Should paragraph 2 of Section 
15(a) be repealed and the following substituted? I quote: ‘‘The Com- 
mission’s power to prescribe just and reasonable rates shall be exercised 
in such manner as to enable the carriers under honest and efficient man- 
agement to earn, as nearly as may be, sufficient revenue to provide, in 
the interest of the nation and general public, adequate and efficient 
service, establish and maintain sound credit, attract equity capital, take 
advantage of technological developments, and advance and improve the 
art of transportation.”’ 

Mr. Shafer, what can you tell us in a few minutes? 

Mr. Shafer: Mr. Chairman, my answer to the question directly is no. 
I do not think that Section 15(a) should be amended as suggested by 
the question. The proposal would eliminate what in my opinion are two 
important phrases which are now contained in the Section, and one of 
them, of course, is that phrase which says rail transportation—pardon 
me, which says the Commission shall give consideration ‘‘to the effective 
rates on the movement of traffic by the carrier or carriers for which the 
rates are prescribed.’’ In other words, this proposal would eliminate 
from consideration by the Commission the effect of the rates on the move- 
ment of traffic by the carrier or carriers from which rates are prescribed. 

I believe what my rail friends have in mind in making this sugges- 
tion is to prohibit the Commission from substituting its judgment for 
that of informed railroad traffic men in general rate cases. I think there 
may be some basis for complaint in this respect, but I fear the dangers 
of eliminating the provision from the Act far outweigh the objection. 

Moreover, the same rate-making rule is contained in other parts of 
the Act. If we are going to amend Part I, we better amend all of them. 

The shippers of this country, I am convinced, want the Commission 
to give consideration only to circumstances and conditions, including the 
costs, surrounding the rail industry for example when it is prescribing 
rail rates and it is feared the change suggested would open the door to 
the consideration of truck or water carrier costs when prescribing rail 
rates. 

We had a case out on this Coast a few years ago, gentlemen, where 
the rail carriers themselves found it necessary to resort to this very same 
provision that they now would have removed in order to maintain exist- 
ing rail rates. See All Rail Commodity Rates Between California, 
Oregon and Washington, 269 I. C. C. 515 and 277 I. C. C. 511. 

Mr. Freas: Mr. Pinkney. 

Mr. Pinkney: We have no particular objection to this change in 
Section 15(a) in so far as Part I is concerned. One exception to that: 
We feel that if this change is made there should be included at least 
elsewhere in the Act, if not in Section 15(a) which deals with general 
revenue proceedings, perhaps in Section 1(5), a suggestion at least that 
the value of service principle be retained. 
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lly I have heard railroad arguments to the effect this change would not 
er eliminate the value of service principle, that it would merely de-em- 
phasize it and place greater emphasis, of course, upon costs. 

on I, personally, feel that that would be a mistake completely to elimi- 
m- nate that principle, and the effect—would be to destroy the ‘‘value of 
ed service’’ or ‘‘effect of rates on the movement of traffic’’ standard if it 
n- were eliminated from the Act. 

in We would not particularly care for these standards as applied to 
nt motor carriers where the financing situation, operating cost situation, 
ke capital structure situation is quite different, of course, from that of the 
he railroads. 


Mr. Freas: Mr. Morrow. 
Mr. Morrow: We do not need, so far as I can tell, any such change 


0. in Section 406(d), which corresponds to 15(a). Whether the railroads 
Ny can justify the change as to Part I, I don’t know. 

0 As a lawyer, I confess that some of the language, particularly the 
of words, ‘‘take advantage of technological developments and advance and 
n improve the art of transportation,’’ seem to be vague standards of 
re rate-making. 

e I don’t know what they would come to mean as tested before the 
e Commission and in the courts. 

_ I can see a good deal of possible justification for equity capital, 


l sound credit, etc., but when you get into the art of transportation, I think 

- you are going a long way in changing the rate-making rule. 

r Mr. Freas: Mr. Clark. 

e Mr. Clark: Well, I can be very brief by saying that I like the langu- 

s age. It sounds pretty good. It sounds like somebody has the idea that 

the railroad industry should be taken out from under some of the 

f shackles that have been put on it over the years and provide an oppor- 
tunity for railroad management to make some decisions which regulatory 

1 bodies are now making for them. 

, I think that while there has been some consideration in rate and 

; revenue cases to the matter of attracting equity capital and making 

funds available to take advantage of new devices, those items have not 

been given much weight by the Commission. 

And there is a matter of substitution of the Commission’s judgment 
) for that of railroad management as to what rate will move the traffic. 
: I think railroad management, which is closely associated with the ship- 
pers who pay the bill, is in much better position to analyze the situation 
and determine what rates will move the traffic and which traffic will be 
lost, if any, and if there should be an increase. 

Briefly then, I like the language. 

Mr. Freas: Mr. Sinclair. 

Mr. Sinclair: I think there should be clarification of the statutory 
provisions for rate-making and that within that clarification there should 
be greater discretion in the hands of management. I strongly urge that 
whatever change be made in the rule of rate-making contain adequate 
provision to prevent the continued maintenance of depressed inter- 
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carrier competitive rates. By depressed, I mean those which bear less 
than their full share of the transportation burden considering all items 
of rate-making, not the cost of transportation alone. 

I do not challenge the right of the railroads to seek to participate 
to a fair extent in movement of competitive traffic; however, I strenu- 
ously object to the railroads using the profits of the vast reservoirs of 
non-competitive rates in an effort to obtain more than a fair share of 
the common traffic. 

In other words, I cannot subscribe to the railroads’ philosophy, ex- 
pressed by several rail officials, that a fair share for the railroad is all 
of the competitive traffic. 

Mr. Freas: Our fourth question: Should Section 4 of the Interstate 
Commerce Act be repealed or modified, or should it be extended to apply 
also to motor carriers and to freight forwarders? Mr. Pinkney, will 
you lead off on that one? 

Mr. Pinkney: My answer is no to both parts of that question. I 
particularly feel that the second part has no merit, no logical reasons 
have been advanced, at least I have never seen them, as to why the 
Fourth Section should be applied to the motor carriers or other forms 
of transportation. The situation being entirely different in those fields 
from what it was at the time the Fourth Section was put in. 

I don’t have such strong feelings on the first part of it, the repeal 
of the Fourth Section as far as the railroads are concerned. But we 
in the motor carrier industry like the water carriers, as mentioned by 
Mr. Sinclair a few minutes ago, are extremely sensitive to selective rate 
cutting. I have a great deal of sympathy for their position. 

Mr. Freas: Mr. Morrow. 

Mr. Morrow: I’d be perfectly content to leave the argument about 
repeal or modification to those more vitally concerned if it were not 
made an alternative to the extension to Part 4. If you make the repeal 
an alternative to extension, I say repeal. 

The question of extending the Fourth Section to Part 4 of the Act 
is absurd on its face. But I have lived too long in Washington to dis- 
miss anything because it sounds absurd on its face. 

We are seriously concerned about any proposal to extend the Fourth 
Section to Part 4. The Fourth Section, as you know, prohibits a greater 
charge for a shorter than a longer distance over the same line or route. 
Forwarders don’t operate over lines or routes. The shortest distance 
for a freight forwarder is the cheapest distance he can find and some- 
times he has to back-haul at both ends to find the cheapest distance. 

From our standpoint, two things are very clear about the proposal. 
It would take an agency three times as big as the Interstate Commerce 
Commission to administer the Fourth Section as applied to forwarder 
rates, and second, if we got the agency and did administer it, it would 
eut the forwarding industry back about one hundred years on line 
transportation. 

Mr. Freas: Mr. Clark, what is your view? 
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Mr. Clark: Well, as I remember the history of the Interstate Com- 
merce Act, and the Fourth Section, I am under the impression the 
Fourth Section was placed in the Act with the idea that the railroads 
were somewhat of a monopoly. There was the idea of protecting the 
small shipper against the big shipper, the small hamlet against the big 
city ; in other words, setting aside possibilities of prejudicial or preferen- 
tial treatment. 

Now the motor carriers came along and we have the 1935 Motor 
Carrier Act. We find no Fourth Section applicable to motor carriers. 

I would not suggest that the Congress apply the Fourth Section 
to forwarders and the motor carrier industry. 

The repeal of the Fourth Section is not very prominent now in the 
legislative program of the railroad industry. It is, however, something 
that is very irritating to us. We think it is quite burdensome. It is 
burdensome in the way the Commission handles it in tracing out circuity 
provisions and probing out methods and means whereby the Fourth 
Section is to be applied and restrictions provided. 

It seems to me that with the growth of competitive transportation 
by motor trucks, there is no real need any longer for the Fourth Section 
as far as railroads are concerned; that competition in itself takes care 
of any Fourth Section problems of interest to shippers or competing 
forms of transportation. 

I think that is all I care to say on that point. 

Mr. Freas: Mr. Sinclair. 

Mr. Sinclair: Well, as you all know, this we feel is a direct attack 
on the water carriers and that the railroads are using as a smoke screen 
the fact that it does not apply to the truckers except under through 
rate arrangements. We feel very strongly about these repeated attempts 
to repeal the Fourth Section without substitute of adequate protection 
against unfair competition. We have fought it for a period of forty 
years. So have the Intermountain Territory interests, for a different 
reason. We will continue to fight it and there will be blood all over 
the place before we give up. 

Section 4 in our opinion should not be repealed or modified. We 
see no reason why it should not be extended to the rates of trucks or 
forwarders, although I have no knowledge of any practice by trucks 
or forwarders in competition with intercoastal carriers which would in- 
volve what would be Fourth Section violations. 

A great many people overlook, in regard to the Fourth Section, 
the fact that it does contain at least partly a rate-making policy of re- 
quiring reasonably compensatory rates and at least we can get up and 
argue when the Fourth Section application is in, as to whether or not 
the rate applied for is reasonably compensatory, is not lower than 
necessary to meet competition and that there is real substance to the 
alleged competition. 

Repeal or modification of the Fourth Section will be warranted only 
when there is substituted a basic rule of rate-making which will prevent 
the making of unfair competitive rates which do not reflect the full 
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share of the transportation burden and require for support the profits 
of higher non-competitive rates. 

Mr. Freas: Mr. Shafer. 

Mr. Shafer: The Fourth Section should not be repealed in its en- 
tirety. It should be modified and in my opinion it should not be ex- 
tended to other carriers. If we were to have a new Interstate Commerce 
Act today, if it was to spring suddenly into existence, I feel certain that 
no one would ever hear about a ‘‘Fourth Section.’? We must remember 
that in 1887 when the Act was originally passed, the Fourth Section was 
included. At that time, however, the Commission had no maximum, 
they had no minimum rate powers and they had no powers of suspension. 
Therefore, this provision was put in the Act and directed at a particular 
type of discrimination. It would not have been necessary had the Com- 
mission been given these additional powers at that time. 

In 1906 the Commission was given power to condemn existing rates 
and prescribe maximum rates for the future. In 1910 it was given the 
power to suspend proposed rates but not until 1920 was the Interstate 
Commerce Commission given the power over minimum rates. 

Now we have Section 1, we have Section 2, we have Section 3, and 
the Commission has suspension powers. I do not think that many of 
the troubles some of my friends fear would develop if the Act were 
changed because it adds nothing essential. Its retention in the Act is a 
burden on the rail carriers in the publication of rates, complicates the 
rate structure, and places the railroads at an unfair disadvantage with 
other forms of transportation. 

However, I would change the Act in such a manner as to place the 
burden of proof on the railroads, when they propose to maintain higher 
rates for shorter hauls than for longer hauls, to justify such rates against 
any claim of unlawfulness under other sections of the Act. 

Mr. Freas: Thank you. Our fifth question. Should Congress re- 
ceive a report from the Interstate Commerce Commission as to the 
economic value of new water projects proposed for navigation purposes 
before giving its approval thereto or appropriating any money therefor? 

Mr. Morrow. 

Mr. Morrow: We will save time on this one. My answer is I don’t 
know. 

Mr. Freas: We pass it on to you, Mr. Clark. 

Mr. Clark: Well, I know very little about the subject. However, 
I do know that the Corps of Engineers in their continuing studies of 
water projects are always coming up with estimates which they, I think, 
call the justification for the particular project. As an example, they 
take into account what the value of the project is from the standpoint 
of flood control, power, this, that and the other thing, and come up with 
a figure and say that including navigation and the possible value to the 
shippers in the area, this particular project here has a justification ratio 
of about two to one. That is, as I get the picture, every million dollars 
of the taxpayer’s money that they put in the project, there is some hazy 
back-turn to the public, to the community and the country generally 
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which would give back in a period of many years two million dollars 
of benefits. 

Those estimates have some political tinges and are always very 
much out of date, taking into consideration the value of the dollar and 
higher costs of construction, etc. 

Then there is another thing. When the railroads or the trucking 
industry or the waterway industry has up the matter of extending a 
railroad line or anything of that character, or the extension of route, the 
Interstate Commerce Commission is always in there deciding where 
public convenience and necessity fits into the picture. Whether the 
proposal is in the public interest. It seems to me it would be a very 
fine idea on new navigation proposals of this kind which are proposed 
by particular interests and planned by the Corps of Army Engineers 
which reports directly to Congress, to have the Interstate Commerce 
Commission look at that proposal from the standpoint of the real public 
need for navigation facilities, whether there is any public need or 
whether public convenience or necessity would thereby be promoted. 

I would say then, yes. 

Mr. Freas: Mr. Sinclair. 

Mr. Sinclair: I would like to see an amount equal to the cost of 
such investigations and reports used for the purpose of aiding the staff 
of the Commission to do its other work rather than make unnecessary 
reports. The burden placed upon the Commission under the proposal 
would not be justified by any substantial improvement in results. There 
are thousands of these projects pending all the time. 

We, of course, are against pork barrel legislation always before the 
Congress for opening up new ports, new harbor facilities. The cost of 
operating ships today is such that if the shippers are to get the benefit 
of the lowest possible cost of operation, there must be a reduction in 
the number of ports and berths that vessels must call at rather than an 
increase. 

Mr. Freas: Mr. Shafer. 

Mr. Shafer: I would say Mr. Sinclair has practically made my 
speech, except he didn’t say yes. My answer is yes! Either the Inter- 
state Commerce Commission or some other impartial body besides the 
Corps of Army Engineers, if you please, should make an advance report 
as to these waterway projects and again I have in mind particularly 
new bona fide inland waterway projects. It is necessary for the Inter- 
state Commerce Commission to issue a certificate of convenience and 
necessity before a carrier can operate on the waterways; therefore it 
seems only logical to me that they have the power to say whether or 
not the project has transportation value. 

Moreover, I think I have stated earlier in the session that the time 
has arrived when we better look a little bit toward our economy and by 
economy I mean existing carriers in the field and also the taxpayers 
whose pockets have been picked so gloriously over the past twenty years. 

Mr. Freas: Thank you. 

Mr. Sinclair: I had hoped he would understand my answer to be no. 
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Mr. Pinkney: Several years ago in North Carolina a certain govern. 
ment engineer was advocating the building of a dam on Catawba River, 
When asked the reason, he said: ‘‘Because it is the most beautiful 
dam site I ever saw.’’ 

Well, naturally, we all deplore that sort of thing and certainly I 
cannot quarrel in theory with the proposal that every public expenditure 
fer anything like this, whether a waterway or highway or any other 
public facility, should be justified by someone. I share Mr. Sinclair’s 
concern about the effect possibly on the Interstate Commerce Commis- 
sion in its present plight. That is a practical objection to it. In theory, 
of course, I agree with the proposition. 

It strikes me that possibly another solution to the problem would 
be to seek to have Congress set up more definitive standards which must 
be met before promotional funds may be paid out for a matter such as 
waterways or highways or what have you. 

Mr. Freas: Our next question is: Should we add to the President’s 
cabinet a Secretary of Transportation ? 

Mr. Clark. 

Mr. Clark: I am one who believes that the Interstate Commerce 
Commission as an independent agency through the years has done a 
very fine, impartial job. I would hate to see that situation change so 
that we would have a Secretary of Transportation, subject to the poli- 
tical whims of the administration, take over-all phases of transportation, 
including its regulation and promotion. 

I have a recollection that we had a Secretary in the cabinet not too 
long ago who advocated the nationalization of the railroads, for instance. 
We might have a pretty good man today, but I don’t know what the 
next administration might have. So I would say definitely no, that an 
independent agency free from the pressures of politics, of special groups, 
would be much better than a cabinet Secretary subjected to political 
pressures. 

Mr. Freas: Mr. Sinclair. 

Mr. Sinclair: As long as the jurisdiction stays in the hands of the 
independent Interstate Commerce Commission, I see no real need for a 
Secretary of Transportation. It would only be a gesture, by the ad- 
ministration of recognition of the importance of transportation to the 
national economy. 

Mr. Freas: Mr. Shafer. 

Mr. Shafer: Complete agreement so far. My answer is ‘‘no.”’ I 
think the shippers of this country want transportation regulation con- 
ducted by an independent regulatory agency reporting directly to Con- 
gress. I share the fear that if we had a Secretary of Transportation 
in the cabinet we would have political pressure, in fact I am pretty sure 
of it, and we do not want regulation of that type. 

A friend of mine in Washington, if you please, says transportation 
is one of the most important industries in the country and therefore 
it is important enough to have cabinet rank. My answer is that trans- 
portation is too important to be supervised by a political appointee of 
the executive subject to frequent changes in policy and political pressure. 
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Mr. Sinclair: I agree. 

Mr. Freas: Mr. Pinkney. 

Mr. Pinkney: No dissent out of me. I agree. The problem which 
the Interstate Commerce Commission deals with, is primarily a legisla- 
tive problem—quasi-legislative, also quasi-judicial. Those functions do 
not belong in the executive branch of the government. It would seem 
to me if we set up a Secretary of Transportation it would inevitably 
follow that political influence could be used in the making of rules and 
adjudication of questions handled by agencies such as the Interstate 
Commerce Commission. 

I feel very strongly that it would be a dangerous step to take. 

Mr. Freas: Mr. Morrow. 

Mr. Morrow: As I suspected the case would be a discussion of this 
question by this group is about the same as two soap manufacturers 
trying to sell soap to each other. Certainly no disagreement here. 

I think we might be more interested in the question, what is the 
danger that such an eventuality may come to pass? I say there is 
always a danger of such a thing as that. We try very hard in this 
country to maintain a government of laws and not of men, but I doubt 
if we ever really admit to ourselves how close we come to that mark. 

I think we all know all the reasons why we shouldn’t have a Secre- 
tary of Transportation in the President’s cabinet. He would have to 
keep his ear closer to the political scene than he would to the needs of 
transportation. 

I hope we never see the day in this country when we have to go 
to the polls to get an increase or decrease in rates or an improvement 
in the transportation system. 

Mr. Freas: There are probably few questions where all forms of 
transportation and shippers are of such unanimity of opinion. The 
next question: Should supervision over car service, safety, etc., be trans- 
ferred from the Interstate Commerce Commission to the Department of 
Commerce? Mr. Sinclair. 

Mr. Sinclair: I think I should pass that. 

Mr. Shafer: Give me your time. 

Mr. Sinclair: Sorry, no. 

Mr. Freas: Pass to you, Mr. Shafer. 

Mr. Shafer: My answer would be an emphatic no! I do not think 
it should be transferred from the Commerce Commission. I believe car 
supply and safety is but a part and parcel of economic regulation. Car 
service, for example, implies among other things car supply, a subject 
that is very frequently a live one here on the Pacific Coast. Car supply 
is related to traffic and the amount of traffic and the extent of the move- 
ment of traffic is largely controlled by rates, and therefore we get right 
back to the economic regulation. 

I just cannot understand how car service can be properly adminis- 
tered by a separate and duplicating body which would require the rail- 
roads to do business with two regulatory agencies. The situation as to 
safety matters is somewhat similar. 
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It is not too farfetched to imagine the Department of Commerce, 
for example, if they had control over these matters, to order the rail- 
roads to install, if they thought they had the power, let us say—one 
hundred thousand or two hundred thousand new cars. Where would 
the carriers get the money to pay for the cars? The matter of rates 
wouldn’t be of any concern to the Department of Commerce. 

In the matter of safety appliances—we know of some abortive at- 
tempts even of the Commission to order certain safety appliances which 
would cost the railroads hundreds of millions of dollars and which were 
of doubtful value. It is conceivable, in fact I think it is probable, that 
a new department stepping into the picture might order many new 
safety devices, without proper investigation, that would cost real money. 

Therefore, I say that car service and safety matters should be ad- 
ministered by the agency exercising economic regulatory powers. 

Mr. Freas: Mr. Pinkney. 

Mr. Pinkney: Let me confine my remarks strictly to safety. I agree 
with what has been said about car service, it should stay over in the 
field of the Interstate Commerce Commission activity. 

In the field of safety, I also feel, as does Mr. Shafer, that the Inter- 
state Commerce Commission should retain jurisdiction to fix the rules 
and establish the standards. That is quasi-legislation and I think should 
remain in the Commission. 

But just for the sake of discussion, there is some food for thought 
in what has been done in the air area. The C. A. B., the regulatory 
body, an independent agency, makes the rules and regulations but they 
are enforced by the C. A. A. which is a part of the executive branch and 
which has 17,000 people working for it. 

I bring this up because just recently the action of the Appropria- 
tions Committee may result in the practical dissolution of the Interstate 
Commerce Commission safety activities as far as enforcement of motor 
carriers safety rules are concerned. I hope that is something that will 
not happen; but it could easily happen. 

There is some merit in the idea that possibly we might turn over 
to some more affluent body the actual problem of policing the rules and 
making sure they are enforced. 

Of course, I recognize there is quite a difference between the air- 
lines, where all enforcement practically is by the Federal Government, 
and motor carriers where practically all of the enforcement is as it 
must and should be by the States. 

Mr. Freas: Mr. Morrow. 

Mr. Morrow: I say no for some of the same reasons I gave just a 
minute ago in discussing a secretary in the President’s cabinet proposi- 
tion. It is a whittling away process. I oppose it on principle. The 
Interstate Commerce Commission is too old and in spite of a starvation 
diet in recent years, still has too much dignity ever to be swallowed in 
one bite by the executive branch of the government, but it can be 
whittled away. 








a bh ewe me eS FB & 





or FR 








JUNE, 1953 841 





I don’t charge people who on theory advance ideas of this sort with 
any duplicity, but I say that the men who do think in terms of pushing 
transportation into a cabinet position would welcome the help of people 
who might innocently support measures of this type I consider it a 
whittling away process. 

Mr. Freas: Mr. Clark. 

Mr. Clark: I probably should just say ‘‘amen’’ to those things which 
have been said here by these gentlemen. The railroad industry has been 
confronted in recent years with proposed legislation growing out of 
pressure brought by some of the labor organizations with respect to 
giving the Interstate Commerce Commission, for instance, power to 
promulgate rules tending to promote the safety of operation of railroads. 

There is a feeling in the railroad industry that any expansion of 
such power would merely set up a system whereby the Interstate Com- 
merce Commission or a department, or a cabinet position might even 
take over the operation of the railroad industry. You can see that prac- 
tically every aspect of safety has an aspect of railroad operation con- 
nected with it. 

As Mr. Morrow has said, I see this as a step—a foot in the door, 
and private enterprise will be constantly whittled away, so I am un- 
alterably opposed to this idea. 

Mr. Freas: Thank you. Next question is very closely related to the 
last preceding ones. Should the economic regulation of all forms of 
transport be placed under the jurisdiction of the Interstate Commerce 
Commission ? 

Mr. Shafer, do you want to lead off on that one? 

Mr. Shafer: My answer is yes. I think it should. A few years 
ago I would have said that all regulation of the various types of carriers 
should be administered by one regulatory body. I am now convinced 
we should go no farther than to place the economic regulation of the 
Air carriers under the I. C. C. 

In fact, we have been moving in that direction since the Act was 
passed in 1887. We first had the railroads under the Interstate Com- 
merce Commission, then pipe-lines, the motor carriers, the water carriers 
and freight forwarders, step by step. We have moved toward one agency 
controlling the economic affairs, and this, I think, was the logical move. 

All of this expansion, if you notice, either took place prior to or 
concurrently with the Transportation Act of 1940. Now we have the 
so-called transportation policy of 1940. If there ever was a reason for 
one agency and if the declaration of policy is to mean anything there is 
more reason for one agency regulating all of the carriers today than 
there was prior thereto. The Policy Declaration states that we are to 
have ‘‘fair and impartial regulation.’’ We can’t have, in my opinion, 
fair and impartial regulation with a separate agency fostering one seg- 
ment of the industry. 

I believe most of my airline friends are gradually coming to the 
realization that their growing pains are about over, that they have come 
of age, and they must come into the fold and be regulated on an equality 
with other carriers. 
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Mr. Freas: Mr. Pinkney. 

Mr. Pinkney: First, let me correct a misimpression apparently | 
gave out a moment ago when I mentioned 17,000 employees. I am not 
sure whether I am right on that within a thousand or two. I think you 
should know that applied to the C. A. A. which is an operating agency 
and I take this question to mean should the C. A. B., which has only a 
few hundred employees and which is the regulatory body, be brought 
into the single agency. 

I view this question with very mixed feelings. If it means bring- 
ing all of the forms of transportation into one big body set up on a 
functional basis so that all airline rates, all motor carrier rates, all water 
carrier rates, all rail rates are handled by the same staff, I am opposed 
to it. 

I would not be opposed to bringing the C. A. B. over within the 
I. C. C. provided some distinction is maintained between the different 
forms of transportation and that the agency be organized on a carrier 
basis. That permits a better understanding on the part of the staff of 
the peculiar problems of each of the vastly different types of transpor- 
tation. Lump them all together, and everything tends to become fuzzy. 

The second reason for it is that I think it makes for far better ad- 
ministration. I, personally, feel that before the Motor Carrier Bureau 
of the I. C. C. became dissolved more or less as it has in recent years, 
by being incorporated into the old bureaus of the Commission, we had 
the best example of good administration the I. C. C. has ever seen. We 
had clean lines of authority, one administrator for a huge area of 
activity and I believe the thing worked far better and far more effi- 
ciently than it is working today where the lines are becoming confused 
and functions are being fused together. 

Mr. Freas: Mr. Morrow. 

Mr. Morrow: If I could detach myself from what I know to be the 
reality of the situation and view this matter in the light of pure economic 
theory, I would say yes. But if we put the word ‘‘now’’ after the 
question, I’d say no. I’d be afraid of what kind of agency we’d get if 
we start with an over-all plan with things the way they stand now. I 
have seen some of the plans and they look good on paper. I don’t know 
what we’d get before they came out as an operative proposition. 

I believe in keeping first things first. I think we ought to try to 
revitalize the Interstate Commerce Commission, rehabilitate its standing 
in the eyes of the people and estimation of Congress. We first ought 
to get a strong and independent agency because I firmly believe if we 
do reach the point where we can safely undertake to consolidate it should 
follow the pattern of an Interstate Commerce Commission and a strong 
and independent Interstate Commerce Commission. 

Mr. Freas: Thank you. Mr. Clark. 

Mr. Clark: I believe that eventually Congress should work out a 
proposal that would put all forms of transportation under one agency— 
whether it be the Interstate Commerce Commission or agency similar 
to the Interstate Commerce Commission. 
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As I look back upon the various transportation policies and laws 
that have been enacted, I see the railroad industry as being the first 
to be legislated upon by the Congress, the idea being there were some 
things which the railroads were doing in the way of prejudicing a small 
shipper or small community as against a larger shipper or a large com- 
munity. The idea was to put everybody on the same competitive basis. 

Then along came the Motor Carrier Act. It was said that there were 
true motor common carriers. Only a few serve every point along the 
route or haul all the traffic available; most of them take only what 
traffic is paying. 

Then you have among motor carriers the contract carrier who makes 
a contract of carriage for an individual shipper. Then you have the 
itinerant trucker and people engaged in trip-leasing. Then there are 
the regular scheduled airlines serving only between major points, and 
there is the unscheduled operator who is cutting into the airline traffic 
itself. It seems to me that if we are going to have an honest over-all 
transportation policy established by the Congress, that transportation 
policy ought to be enforced by one agency which knows all of the prob- 
lems of transportation and can give some over-all consideration to the 
economic justification of each form of transportation and the rates that 
should be charged. 

Mr. Freas: Mr. Sinclair. 

Mr. Sinclair: I am insufficiently informed about the relationship of 
the air to the other competing forms of transportation to say whether 
domestic air carrier services should be brought under the I. C. C. 

I do feel that the foreign services of the water lines should definitely 
not be under the I. C. C. These are completely different problems and 
no reason why they should not be dealt with internationally by a differ- 
ent agency as they are now. Whether that also is true with respect to 
the foreign operation of the airlines, I am not sufficiently informed. 

Mr. Freas: Mr. Shafer. 

Mr. Shafer: Didn’t you start with me? Be glad to take more time, 
however. 

Mr. Freas: That concludes the prepared questions. I think the 
panel members have done a splendid job and I am sure they have 
created a lot of questions in the minds of our audience on matters on 
which they want further information. 

I understand if we get answers to all the questions we will write a 
book ; let’s keep the panel busy for a while longer and see what some of 
the questions bring forth. 

The first one, directed first to you, Mr. Pinkney, and then to Mr. 
Sinclair and Mr. Shafer. The question is: How can we provide effective 
regulation of a competitive system of transportation when each type is 
not treated equally by government and made to stand on its own feet? 

Mr. Pinkney: That is quite a question. (Laughter) Let’s skip 
the last part of it about government making it stand on its own feet. 
I stated that we stand on our own feet in the motor carrier industry. 
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Now I also maintain we have effective regulation and that each 
type of transportation is in a sense treated equally. The only difference 
that I know of between motor carriers and rail transportation, I mean 
the principal difference is the Fourth Section, and of course we are 
subject to having our rates attacked under the aggregate of intermediates 
principle. 

I might go on to say about equality of transportation as compared 
to the motor carriers, the railroads are comparatively unregulated when 
you consider the tremendous burden of State regulation that the motor 
carrier industry is subject to. 

This Federal regulation is just a drop in the bucket with us. There 
is a tremendous imbalance of equality in regulation when you look at 
it as a whole. 

I can’t quite get my hands on the question because I don’t know 
what inequality the gentleman is speaking about. 

Mr. Freas: I forgot to mention by reading a large number of ques- 
tions we will have to confine answers to one minute. Our glass won’t 
record it so I will raise the pencil when time is up. Mr. Shafer is the 
next one to whom the question is addressed. 

Mr. Shafer: I do not think we can provide effective regulation of 
&@ competitive system until they are treated equally by government. 
That is the real burden of my position. We declare for equality, we 
adopt the motto of the French Revolution, and then we legislate other- 
wise. 

We say there should be fair and impartial regulation and then we 
fail to do it. That is what we should have in this country, fair and 
impartial regulation, then we can find out whether certain carriers 
really have ‘‘inherent advantages’’ and what they are. 

Mr. Freas: Mr. Sinclair. 

Mr. Sinclair: I think someone has the erroneous impression that 
because of I. C. C. safety rules which apply to the railroads and not to the 
water carriers, we are not subject to regulation in that respect. I can 
assure you we are the most regulated industry that exists. 

We account to about forty different bureaus in Washington with 
respect to our regulations. We are in favor of impartial regulation. 

Mr. Freas: Mr. Sinclair, the next question is likewise addressed to 
you. Would water carriers be willing to pay a ‘‘fair’’ share of user 
charges if airlines, railroads and motor carriers were charged a fair 
share for the use of weather information and airports for air, overpasses 
by railroads and reasonable costs of highway construction by motor 
carriers? 

Mr. Sinclair: I think there is too much emphasis put on this user 
charge subject. We pay our full share of user charges. We spend a 
great deal of money on facilities ashore and I think as taxpayers we 
contribute equally with others. 

The user charge theory applied to harbors we have said cannot be 
done properly. On the inland waterways you may have a different 
situation. On the Panama Canal we pay a heavy user charge. The 
tolls that have been taken in by the Panama Canal have more than paid 
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for that project. Yet because of the bookkeeping system involving the 
defense, etc., of the Panama Canal it is alleged the complete cost plus 
interest is still unpaid. Vessels in the intercoastal trade pay from 
$10,000 to $15,000 depending on type of vessel or Panama Canal transits 
each round voyage. We feel these user charges should be reduced 
rather than increased as constantly agitated in some quarters. 

Mr. Freas: Our next question is directed first to Mr. Clark and 
then Mr. Sinclair and Mr. Pinkney and Mr. Morrow. 

What are the inherent advantages of the several forms of trans- 
portation? (Laughter). 

Mr. Clark: Pretty tough one to answer in one minute. The railroad 
industry is the basic form of low cost transportation in this country. 
It is the basic form of transportation depended upon by the military 
in times of national emergency. 

It is the form of transportation that must be kept healthy because 
it is the prime mover of heavy loading traffic. It is a true common 
carrier. It serves the small hamlet as well as the big city. It runs 
night and day regardless of weather. It pays its own way. In addition 
it is a large taxpayer, Santa Fe alone paid last year something like 
$109,000,000 into the general revenue funds of Federal and State 
Governments. 

I’d say then that the inherent advantage of the railroad industry 
is along that line. I’ll let the other gentlemen talk about their inherent 
advantages now. 

Mr. Sinclair: What Mr. Clark has said applies to all forms of trans- 
portation. The only thing he didn’t say was that the water carriers 
were there first in the domestic transportation. (Laughter) As long 
as we are patronized on a reasonably competitive basis, we shall believe 
we have certain inherent advantages. 

Mr. Pinkney: In addition to all the virtues which have been 
enumerated that apply likewise to the motor carrier industry, the prin- 
cipal inherent advantage of the motor carrier is, I think, its flexibility 
of transportation, and the timeliness of movement of freight. 

Speed and flexibility are the two great inherent advantages that 
the motor carrier has. There are many others, of course, we are all 
aware the modern city could not exist without motor carriers. Every- 
thing that moves into this hotel and every other building in San Fran- 
cisco, moves by motor vehicle on some stage of its journey. The fact 
is that many large establishments would not be there were it not for 
the motor vehicle. It has enabled industry to move about and it has 
developed new areas. 

I think, boiling it down, our principal inherent advantage would 
be our flexibility the service and its speed. 

Mr. Freas: Mr. Morrow. 

Mr. Morrow: With the advice that I reserve the right to revise and 
extend my remarks in the record, the principal advantage of freight 
forwarding is that it is the only true coordinator of all the fine elements 
of transportation you have heard the other gentlemen describe to you. 
(Laughter) (Applause) With that, I close. 
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Mr. Freas: Now we have time for just one more before we have to 
adjourn for lunch. We have one here directed to the entire panel. Is 
anyone in favor of less regulation and where? Mr. Clark. 

Mr. Clark: I think in my first speech here this morning I indicated 
I am definitely in favor of less regulation. I think that the railroad 
transportation industry has grown to the point where management 
should have fewer straight-jacket rules and it ought to be given an oppor- 
tunity really effectively to operate in our system of free enterprise. 

Many of the laws that were passed back in 1887 and laws in the 
granger movement are so out-dated that there is no need for them and 
I would welcome an effort on behalf of Congress and the various states 
to do a lot of de-regulating. I think we could, as far as the railroad 
industry is concerned, operate more effectively. 

Mr. Freas: Mr. Sinclair. 

Mr. Sinclair: I am strongly in favor of less regulation and I think 
we should direct our efforts to making this possible. It can only be 
possible, however, if the fundamentals are clearly stated and the I. C. C. 
Act is changed to provide fundamentals that will permit protection 
of the whole public and protection of all forms of transportation from 
unfair competition. Management could then be given much more dis- 
cretion to conduct operations and rate-making within that broad frame- 
work. 

Mr. Shafer: Yes, I agree we should have less regulation. We should 
have minimum regulation. The realignment of the Fourth Section is 
one example of change that I think could be made but you know it is a 
strange thing, gentlemen, organizations have studied this question and 
they have come up actually with very few suggestions of actual legis- 
lative changes for a reduction in regulation and some of the groups that 
have studied it have actually suggested what would amount to an in- 
crease in regulation, although they started out to take down regul- 
tion. 

Mr. Pinkney: Even back in the days of the common, law, it was 
recognized that transportation and public transportation had special 
burdens and special obligations. 

And while it is quite popular today to say, let’s do away with 
government controls and government regulations, I think it is nonsense 
to talk about doing away with regulation of public transportation. The 
problem is not so much less regulation as it is the quality of regulation. 

I throw no stones by that remark at any regulatory body. The 
Interstate Commerce Commission whose plight we have had described 
to us, and for which I have great sympathy in its present plight, cannot 
do its job. I think the problem is to improve the quality of our regu- 
lation by lending greater support and backing to our regulatory agencies 

so that present laws may be enforced and better administered. 

There are many minor things I would agree to change in connection 
with regulation, but the great basic principles I would hold. 

Mr. Freas: Mr. Morrow. 
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Mr. Morrow: I think there is too much law on the books. But when 
I try to find what I would cut out, I don’t have very much success. I 
am in the unfortunate position of having to say this, unless there is 
regulation and effective regulation of all elements of an industry such as 
the freight forwarding industry, and there is not that type of regulation 
now, then there should be de-regulation of the entire industry. 

Mr. Freas: I want to thank the panel members for having done 
what I consider a very outstanding job, but I don’t want to excuse them. 

We have announced we must of necessity adjourn for lunch and 
then adjourn the business meeting to 2:30 this afternoon. We have a 
little more time if after some nourishment you are able to carry on a 
little longer, there are a lot of questions crying for answers. 

Mr. Sinclair: I regret having understood this forum would close at 
noon, I have made other engagements and it will not be possible for me 
to return after luncheon. 

The meeting is now adjourned, until 2:30 this afternoon .. . (Ad- 
journed at 11:50 a. m.) 

. . . The afternoon session was convened at 3:00 p. m., for the 
resumption of the Panel Discussion .. . 

Mr. Freas: We will have to get started. We will take a few more 
questions before we wind up this panel discussion. The first one is 
directed to Mr. Pinkney. What, if any, protection does the shipper have 
in an I. & S. case involving reductions? 

Mr. Pinkney: I am not sure I quite understand that question. It 
seems to me he has the same protection, if you are speaking of reduction 
in motor carrier rates, that he has in the case of reduction of any other 
rates. 

The Commission has power to suspend. He has the right to come 
in and make his case. 

Mr. Freas: The next one is addressed to Mr. Shafer. Doesn’t the 
present Fourth Section already permit departures if the carriers can 
justify making a greater charge for a shorter distance? Why place the 
burden of policing such departures on the shipping public? 

Mr. Shafer: Before I answer it, I want to refer to a comment the 
Commissioner made during the noon-day talk. He referred to the fact 
that he was in here for a short time this morning and was ‘‘interested 
in the questions.’? Now maybe it would be better to have you read the 
questions and just leave them unanswered. Certainly the present Fourth 
Section provides a method of relief from the long and short haul pro- 
vision, but the procedure is very cumbersome. It is time consuming. 
It is expensive and it should not, in my opinion, be imposed upon the 
rail carriers under present conditions. 

I think the other provisions of the Act I have referred to in my 
direct remarks on the subject give adequate protection to the public 
and that the rail carriers, and that is what we were speaking about 
primarily, the rail carriers will be very careful in proposing deviations 
from the so-called long-haul-short-haul provisions because otherwise 
they know they may be required to justify them. I do not think the 
burden would be upon the shipper or user under my suggestion. 
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Mr. Freas: Is it true that freight forwarders oppose shipper groups 
banding together and consolidating freight for forwarding in carload 
lots? Why? (Laughter) Mr. Morrow. 

Mr. Morrow: Freight forwarders oppose, as do all regulated carriers, 
unregulated common carrier competition. When and if shipper groups 
banding together, as the question indicates, become common carrier 
freight forwarders and by the device of calling themselves an associa- 
tion engaged in unregulated competition with the common carrier 
industry, then they are breaking down regulation and they are doing 
harm to the great mass of the public which does use common carrier 
freight forwarder service. 

Mr. Shafer: I have been considering you as a fellow shipper. 

Mr. Morrow: I didn’t want to go into a rebuttal of what you said 
earlier. I hoped it was a slip of your tongue. The freight forwarding 
industry was a common carrier industry before some of my good col- 
leagues here were in the picture at all. 

Mr. Freas: Question for Mr. Clark. Would you consider it equitable, 
if the ‘‘time lag’’ legislation were amended to authorize similar quick 
rate reductions whenever carriers experience wage reduction or other 
cost reductions ? 

Mr. Clark: I think that probably is in the picture now without any 
legislation, the economics of the situation will bring that about. In times 
of deflation I think there is no real argument against having this par- 
ticular bill, S. 1461, on the books. It just wouldn’t be required in times 
of deflation. 

I think you will find the railroad industry, because of competition 
from other forms of transportation, right in there pitching if the time 
comes for an over-all reduction in rates because of deflated costs without 
any need for any language in the bill itself. 

Mr. Freas: You think the economic conditions will bring it about 
as quickly as the inquirer no doubt presumes? 

Mr. Clark: I think it will be brought about pretty quickly in the 
railroad industry because of competition from other forms of transpor- 
tation. When you think of the many millions of dollars that are involved 
in one day’s railroad operation, why I think management today will look 
at the picture very quickly and something will be done on their own 
initiative very quickly without any prodding from the Interstate Com- 
merce Commission or by Congress. When the railroads have a fair 
net return on investment they will be able to take advantage of improved 
devices and this will inure to the public benefit. 

Mr. Freas: While you have the floor, Mr. Clark, here is another 
to you and Mr. Shafer. Is it contemplated for users of the proposed 
Great Lakes waterway to pay all or any of the cost thereof? If not, 
why not? (Laughter) 

Mr. Clark: Well, I have had a little difficulty understanding just 
what the St. Lawrence seaway proposal is. They have talked about a 
twenty-seven foot channel and then the administration is in favor of the 


St. Lawrence proposal only so far as it applies to the international rapids 
section. 
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They talk about appropriate user charges being applied, but nobody 
has come up with any definite figure as to what the real cost basis is to 
be or just how much traffic will be moved and how much those user 
charges are to be. 

I frankly don’t know just what the picture is there. They say the 
whole cost is going to be paid for by revenue bonds, but of course the 
United States Government and the taxpayer are behind those bonds. 
That is about the best answer I can give. I am certainly in favor of 
applying user charges if Congress should decide to go ahead with it. 

Mr. Freas: Mr. Shafer, something to add? 

Mr. Shafer: Speaking about the St. Lawrence seaway, first I am 
opposed to it and in the second place, if it were to be authorized and 
constructed, I would certainly favor suitable user charges and that, as I 
understand it, is in the proposal that is before Congress today. 

However, I question whether or not it ever can be made self-support- 
ing and therefore, for that reason among others, I am opposed to the St. 
Lawrence seaway. 

As to other facilities on the Great Lakes, I think that will require 
a great deal of consideration, even before I can answer the question in 
my own mind. I think there may be some government owned and 
furnished facilities in the Great Lakes that should be compensated for 
by the user charges but to name them specifically at the moment, I can’t. 

Mr. Freas: Mr. Pinkney, why do the truckers need any change in 
law to make increases in rates? If relief is granted why should we not 
have a reparation or refund section added to the Act? 

Mr. Pinkney: Let me take up the last part of it first and state that 
the present bills pending in the Senate do provide for a refund in the 
event the ultimate decision of the Commission results in rates lower 
than those granted when the interim increases are granted. The carrier 
shall upon demand refund the difference and that would be applicable, 
if that law is enacted—would be applicable to the motor carriers as well 
as rail and water carriers. 

With respect to the first part of the question as to why the motor 
earriers need relief, bear in mind this bill is only applicable in times 
of rapid inflationary increase in costs. Like the railroads, the motor 
earrier cost consists in large part of such things as labor. Likewise, our 
equipment turn-over is rapid. In that respect we are in worse shape 
than the railroads in time of inflation, buying new equipment, buying 
new tires. 

Furthermore, our financial condition does not enable us to stand 
up under the terrific stress of sharp inflation, even as long as the rail- 
roads might do so. The impact, in other words, of inflationary increases 
on the operation of a motor carrier is even more deadly than it is in the 
ease of the rails. 

Therefore, we feel very strongly that if such legislation is to go on 
the books, it should be applied to other forms of transportation. I can 
speak only for the motor carriers but I believe the other forms, other 
than railroads, feel the same way. If action to compensate for rapidly 
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increasing costs is good for the railroads, it logically follows it is good 
for the motor carriers, it is good for any other form of industry. 

It seems to me to follow that a bill designed for that purpose should 
be applied to all. 

Mr. Shafer: I would like to make a comment. I agree that if the 
need is shown for similar rate procedure, expediting rate procedure, for 
any other type of carrier, they should have it; but, at the moment, I am 
unable to understand why it is needed. There are few, if any, outstand- 
ing maximum rate orders against the motor carriers under Part II of 
the Act. The tariff publishing rules are not complicated by a Fourth 
Section. I think if they needed increases thirty days from now, all they 
would have to do is file tariffs containing the increases and that no pre- 
liminary consideration is necessary so far as the I. C. C. is concerned. 

We may arrive at a point, years in the future, where carriers sub- 
ject to Parts II and III are in need of a special rate procedure, but I 
cannot understand why it is needed at the moment. 

Mr. Freas: We have a question not addressed to anybody in par- 
ticular so we will make it a free-for-all. Should Section 22 be repealed! 
Mr. Clark, you want to lead off? 

Mr. Clark: No comment. (Laughter). 

Mr. Freas: Mr. Shafer. 

Mr. Shafer: Yes, I am thoroughly convinced Section 22 of the Act 
should be repealed and in case there is any one present, I doubt if there 
is, who doesn’t know what Section 22 is—it is that provision which 
permits the carriers to give the government reduced rates. The govern- 
ment is everybody, and nowadays owns and operates all types of busi- 
ness, located in every state in the Union, which are in competition with 
the public. They should be subjected to exactly the same regulatory 
provisions as shippers generally. 

Mr. Freas: Mr. Pinkney. 

Mr. Pinkney: I agree wholeheartedly with what Mr. Shafer has 
stated. That is a personal expression and also I might state the Ameri- 
ean Trucking Associations is on record as favoring repeal of that por- 
tion of the Section which permits reduced rates to the government, state 
and national and local. 

Mr. Freas: Mr. Morrow. 

Mr. Morrow: I’d better follow the example of Mr. Clark and say 
‘*no comment.’’ 

Mr. Freas: We regret exceedingly we haven’t got time to answer 
the scores of other questions we have here. All those that have been 
sent up here in self-addressed envelopes postage prepaid will be answered 
by mail. 

I take this opportunity to thank all the panel members on behalf 
of all of the practitioners. You have done a splendid job. (Applause). 

President Schwietert: I am sorry we didn’t have time to finish all 
the questions that were asked. It indicated an interest in those sub- 
jects and some other time we might finish that discussion. 
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LUNCHEON MEETING 


Over 400 members and their guests attended the Group Luncheon 
which was held in the Colonial Room of the St. Francis Hotel at 12:30 
P. M. on May 13th. 

Among the guests were Honorable Anthony F. Arpaia, Interstate 
Commerce Commissioner, Honorable James K. Knudson, Interstate Com- 
merce Commissioner, Mr. Edward M. Reidy, General Counsel, Interstate 
Commerce Commission, and Mr. Burton K. Fuller, Examiner, Interstate 
Commerce Commission. 

Mr. Allan P. Matthew, prominent San Francisco Attorney and 
former President of the Association of I. C. C. Practitioners, acted as 
Toastmaster at the Luncheon. His remarks follow: 


Mr. Matthew’s Remarks 


Mr. PresipeNt, Mr. CHAIRMAN, OUR HONORED GUESTS, COMMISSIONER 
ArPAIA, COMMISSIONER KNUDSON AND GENERAL MITTELSTAEDT, MEMBERS 
AND FRIENDS OF OUR ASSOCIATION : 


By way of preface to the discharge of my role at this time may I tell 
you briefly about a moving experience which came to me when I was in 
attendance in Washington on April 1, 1937 upon the ‘‘ Exercises Com- 
memorating the Fifty Years’ Service of the Interstate Commerce Com- 
mission.”* The opening address was by Commissioner Carroll Miller, 
then Chairman of the Interstate Commerce Commission. Included in 
his address was the text of a letter written by President Cleveland to 
Judge Thomas M. Cooley on February 8, 1887, urging Judge Cooley 
to consent to his selection as a member of the Commission established 
by the Act to Regulate Commerce which had just been enacted. Quite 
significantly, as it seemed to all of us present upon that occasion, the 
letter from President Cleveland was written in his own hand. I quote 
these sentences, which are as follows: 


‘Tt is almost necessary to a successful administration of this law, 
that the confidence of the people in the man to whom it is entrusted 
should be gained at the outset. This will be secured very largely by 
your appointment, and I earnestly ask you to consent to serve us all 
in the capacity mentioned. 

If this involves a sacrifice I beg you to make it for the public good. 

I will give you, if you consent, a long or short term as you desire. 
I will do my very best to associate with you able and patriotic men.’’ 


These sentences have a profoundly moving quality. I think you 
will all recognize our indebtedness to President Cleveland for initially 
setting forth this high standard for membership in the Interstate Com- 
merce Commission, and that we are also indebted to Judge Cooley by 
reason of his acceptance of the appointment tendered to him and for 
his record of accomplishment as the first Chairman of the Interstate 
Commerce Commission. It means a great deal to us that the high stand- 
ard thus set has not been lost or materially impaired throughout the 
intervening years. 
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We who are members of the Commission’s bar can justly take pride 
in this membership. We can take pride not only in the Commission’s 
accomplishments, particularly in periods characterized by special strains 
and difficulties, but also because of its freedom from political influences 
and other pressures in the discharge of its responsibilities. This Asso. 
ciation has from time to time put forth sterling efforts to protect the 
Commission against possible intrusions of this character and has stood 
strongly for the appointment and reappointment of Commissioners of 
outstanding ability. This has been in our interest as practitioners but, 
more important, it has been in the public interest in the best sense of 
that term. 

It was my privilege to meet Commissioner Arpaia in his office 
shortly after his appointment and confirmation. He received me cor- 
dially and our brief conference sufficed to win my confidence in the 
wisdom of his appointment, and assurance that there had been no 
sacrifice in the standard established in President Cleveland’s letter to 
Judge Cooley. 

I would needlessly trespass upon your time if I were to review 
Commissioner Arpaia’s experience and qualifications since I know that 
all of you have been fully informed and well impressed by reading what 
has appeared in the Practitioners’ Journal, the Traffic World and other 
publications, and by what you have derived from other sources. Com- 
missioner Arpaia has honored us by accepting our invitation to be our 
guest and luncheon speaker at this Annual Meeting of the Association. 








Th 


sti wot lal leet FS 


a 








The Attitude of the Several Forms of Transporta- 
tion Toward Regulation 


By HonorasLeE ANTHONY F. ARPAIA 
Interstate Commerce Commissioner 


Before getting into the heart of this paper, I would like to make 
a few general observations. Today marks the end of my tenth month 
of service as a Commissioner. During that time I have tried to keep 
perspective. Throughout I have endeavored to analyze the reasons for 
the apparently unceasing and relentless attacks upon the Commission. 
It concerned me deeply that, for several years, this Commission with 
a glorious reputation for service, impartiality and integrity should be 
amenable to indictment for inefficiency by persons both within and 
without the industry. From my experience each of the Commissioners 
is a sincere, devoted, capable and conscientious public servant. Each 
is completely objective and coldly impartial. Yet their collective action 
is considered unsatisfactory. I will add that within my experience Com- 
missioners are notably free from outside ‘‘pressures.’’ The only real 
pressure is that resulting from a needless self-imposed bondage result- 
ing from the volume of their work. 

Never before in my experience in or out of public life have I seen 
top executives labor under a workload which is almost beyond human 
endurance. I have taken the trouble to collect some figures which indi- 
cate this oppressive burden. For the month of March 1953, a typical 
month, the entire Commission disposed of 65 cases. In addition, Division 
5, of which I am a member, disposed of 114 cases, not including accident 
and safety reports, stays, revocations, temporary authorities, 212 trans- 
fers, dismissals, finance proceedings and miscellaneous orders. Added 
to the above, there were reviews of monthly reports, attendance at 
Congressional hearings, review of the weekly reports of the Bureau of 
Informal Cases, conferences with industry and shipper representatives, 
and review of many legislative proposals. I was required to read and 
study 8,483 pages of mimeographed reports, petitions and memoranda 
and I do not have to tell you that the subject matter is exceedingly com- 
plex and technical. This does not include research into cases and read- 
ing of briefs. Neither does it include days spent in Commission con- 
ferences at which cases are decided and listening to oral arguments. 
You can be sure that all of this was not accomplished within an 8-hour 
day or a 6-day week. 

I shall refer to this workload later. I mention it now only to indi- 
cate the sheer drudgery involved. Later I shall analyze this workload 
and point out not only that it is unnecessary but also that it affects the 
capacity of the Commission to perform its primary obligations efficiently. 

From my observation I have found no desire on the part of the 
Commission to extend its powers, to be arbitrary or to build up a little 
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‘‘empire.’’ Further, rather than any tendency to extravagance, I note 
almost unbecoming extremes of parsimony. 

I also would like to add that many of the critics of the Commission 
are basically friendly and sympathetic and that their real objective is 
to help get at the root of the trouble. However, for the life of me, 
regardless of other considerations, I cannot reconcile two things: the 
number of carriers, volume and complexity of problems, and the respon- 
sibility of the Commission have multiplied many fold, yet in spite of 
wage and cost increases, Congress keeps limiting our appropriations. 
It may be that because the Commission’s doors remain open, Congress 
feels that the cries of inadequate funds have been cries of ‘‘wolf’’ but 
another ‘‘Wolf’’ has lent some validity to these cries. 

Furthermore, I think that the Commission sometimes is blamed for 
matters which are not within its jurisdiction, the consequences of which 
are attributed to the Commission’s action or lack of action. I refer to 
the highly controversial dispute between the various forms of trans- 
portation concerning the issue of ‘‘user’’ charges. The Commission 
must apply the law as it is written. It has no promotional functions 
and is not in a position to pass judgment on whether the Government 
programs make for basic inequalities in the costs of operation of the 
various forms of transportation. Also, the railroads seem to resent that 
motor transportation is not confined to an area of a supplemental serv- 
ice. The law doesn’t say that. True, the railroads constitute the basic 
instrument of transportation. But the Commission is enjoined by the 
Act to grant certificates of motor operating authority to an applicant 
who is fit to the extent that public convenience and necessity is proved. 
When that condition is properly met we have no other choice. 

The water carriers and motor carriers claim that we are allowing 
the railroads to drive them out of business by permitting them to estab- 
lish rates below water carrier and motor carrier cost only on competi- 
tive traffic permitting a discriminatory rate on that same traffic to other 
points. This also presents a basic issue which perhaps should be clarified 
by legislation. 

The Wolf Engineering Company, which the Senate employed to 
make a survey of the organization and operations of the Commission 
did a remarkable job. The study was confined to organizational and 
administrative improvements below the Commission level. Even if every 
recommendation of the Wolf report were carried out, however, there is 
a more basic difficulty, in my opinion, which must be treated in order 
to improve the quantity and quality of the work of the Commission and 
I shall also point up that deficiency later. 

There is an aspect of the condemnation of regulation and of the 
Commission’s part in it however, which cannot be passed over lightly 
because there is some evidence that it is bearing fruit which perhaps 
was not intended. The press of this country, in righteous indignation, 
has used some pretty strong words in its denunciation of the regulatory 
process. I refer to: ‘‘captive industry in a free economy’’; ‘‘atrophy 
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elumsy fingers of bureaucracy’’; and ‘‘lack of economic justification’”’ 
as samples. These words are abhorrent to anyone who holds sound 
American principles of freedom of action and enterprise. Furthermore, 
such words are provocative and carry odious implications. 

I think we should make sure that there is not an unwanted harvest 
from such seeds. Within recent months at least a half dozen substan- 
tial and well-placed persons have asked me: Aren’t we going too far in 
this thing? With all the competition that exists in transportation what 
need is there for regulation? Carriers themselves have said, if you can’t 
regulate effectually, why regulate at all? Such questions contain a 
menacing portent. They pose the fundamental issue whether we still 
need regulation. 

Americans properly resent any kind of regimentation. They fear 
that regulation can become a habit, an end in itself. If there is even the 
slightest possibility that this is so, then we, as citizens better informed 
than the average, should explore it. Indeed, if regulation, or any part 
of it, is not really necessary, we all should help get rid of it. On the 
other hand, if regulation is necessary, vague and sweeping generalities 
should not be permitted to go beyond the mark and allowed to under- 
mine the confidence of the public. 

The Interstate Commerce Act was passed essentially to eliminate 
preference and prejudice to persons and localities through special rates, 
rebates and special services to large shippers; and to prevent discrimina- 
tion. In those days, a shipper could not get his goods to other than a 
local market except by rail. Consequently, unless curbed, the railroads 
could defeat the normal, natural expansion of the country. The primary 
purpose of the law was to protect the user of transportation. 

Now on that premise, let us see how good a case we can make out 
against the continued need of regulation. 

The country has expanded. Our economy has changed, especially 
in the last 15 years. Industry is more widely dispersed. Conditions 
geographically are more balanced. Since additional types of transpor- 
tation are available, shippers are no longer totally at the mercy of one 
form of transportation. There are advantages of various kinds, some 
natural, some artificial, which one shipper has over another anyway. 
He may be closer to his raw materials or to a distribution area; or have 
a better labor supply or cheaper power. Through greater purchasing 
power, better credit, and many other means he may be able to out- 
produce and undersell a competitor. 

Why must transportation charges be singled out for special atten- 
tion by the Government? Why should a special solicitude be exercised 
in behalf of shippers, thereby, in effect, penalizing the transportation 
industry for their benefit? By and large, other industries do better 
profit-wise than transportation. Do they need this special protection? 
Admitting that some industries might suffer, what real harm would that 
do to our over-all economy ? 

Large-scale merchandising in many fields has been able to drive out 
the individual merchant because of greater buying power, lower trans- 
portation costs and other factors. Has the country gone to the dogs as 
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a result? Entire industries have fallen by the wayside in the path of 
progress, yet the country has continued to grow and prosper. 

Preferred rates are enjoyed by important shippers even under the 
present system. If large industries, chain organizations, the wholesalers, 
brokers, or other middlemen are able to pocket an extra profit by reason 
of being able to bargain for lower freight costs, is the general public 
hurt? 

When you and I buy an automobile, we pay a standard freight 
charge based on the railroad rate even though the particular dealer may 
have enjoyed a lower barge or motor rate. Of what interest, therefore, 
is the fixing of the rates of each to you or me? 

It could be claimed further, that, if competitive forces were given 
free play, transportation costs would become more flexible since rates 
would be more easily adjusted to demand. Consequently, they would 
be more realistic in terms of the value of the service. The American 
system of doing business is based on competition. Ordinarily, if one 
man does business badly for any reason, we can deal with somebody 
else. The danger of losing business is a powerful force and, in nine 
cases out of ten, better protection to the public than a law. 

The foregoing makes a plausible case. It is an easy explanation 
of this problem—too easy, too superficial. It is dealing with fragments 
and not measuring the public interest as a whole. The real question 
here is, are we dealing with the tenth case? If so, we should know 
what makes it the tenth case. 

Move a pencil along the thin lines of a map of the United States 
that mark the railroads, the highways, the navigable rivers and canals 
and you trace the skeleton around which the substance of this nation is 
organized and from which its force radiates. Whether it be described 
as the circulatory system through which its lifeblood flows, or as the 
nervous system that connects its brain centers and vital organs, one thing 
is certain; damage to any part of it causes injury to it all. It is im- 
possible to separate the well-being of one from the other. General 
Motors, United States Steel, DuPont or any large industrial enterprise 
can be shut down for months. The damage would be serious but not 
irreparable. But uninterrupted and adequate transport is as vital to 
our national existence as the oxygen we breathe. 

The public interest has not changed since the beginning of regu- 
lation. In 1940 the basis of regulation was broadened. By then Con- 
gress became convinced that the Commission must protect not only 
the user, but also each branch of the transportation industry. This was 
not done out of any paternalism for the industry, but as another aspect 
of the public interest involved. It was clear that sound, efficient and 
economical transportation which the national interest required was in 
jeopardy. The existing kind of competition made it so; ‘‘cut-throat,”’ 
‘‘unbridled,’’ were some of the words used at the time. 

Congress acknowledged that healthy competition was desirable 
and directed that it be preserved. Such being the case, it said, do not 
allow one form because of its size, strength or position utterly to destroy 
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another by methods within its power. Is it a proper denial of free 
enterprise to curb ruinous competition under these circumstances? 
Although resented as interference with managerial prerogatives, the fact 
remains that unlicensed freedom under certain conditions is unwise and 
dangerous. The exercise of democratic principles still will not permit 
you to yell ‘‘fire’’ in a crowded theatre. 

Fortunately, private and public interest in transportation coincide 
at many points. What’s good for the country happens to be good for 
the transportation industry itself. To be fully convinced that carriers 
not only receive but use privilege and protection in return for restraint 
on freedom of action, let’s examine the realities, keeping in mind that 
the country requires adequate transportation in every area and for all 
shippers and not only at such points and for the commodities as provide 
the more profitable traffic; and also that it needs all forms of transpor- 
tation. 

The prime purpose of the interstate commerce clause of the Consti- 
tution is to promote the unity, prosperity and welfare of the nation 
by insuring the free flow of commerce between the States. It should 
not be hard to conceive the impossible position carriers, as well as of 
trade, in this country if the 48 States, in attempting to fill the vacuum 
left by Federal non-action, went off in 48 different directions in legis- 
lation affecting transport. Would such a substitute be preferable to 
carriers? Hardly; even now railroads are seeking to escape from State 
authority by energetically pushing a bill to enlarge I. C. C. power with 
respect to abandonments. 

The elimination of compulsory joint rates would place the strongest 
carrier in a position to strangle a competitor at every important gateway 
and monopolize all desirable traffic. Attractive low rates would last 
just long enough to remove the competition. Only the strategically 
situated carrier with enough fat could survive. Saving weak but neces- 
sary transportation elements from destruction also insures a continuation 
of service in all areas. This is not only good for the public but also 
for all the carriers involved. 

Although now, as before, transportation charges have certain ele- 
ments of fluidity and inequality, all common carrier rates are public 
and all changes are subject to a review process; too much and too refined 
a review perhaps, but that isn’t the point. Isn’t a reasonable stability 
of rates and rate relationship necessary not only to industry and business 
but to carriers themselves? Once this openness and relative stability of 
rates is removed, we would have the condition of 1887 many time magni- 
fied and compounded. Discrimination and rebating would become so wide- 
spread and there would be neither recognizable ceilings nor floors for 
rates. This might give a temporary advantage to some carriers, but, 
— would happen to the others? And what would happen to the 
public ? 

The shipper’s right to route would be gone. Deterioration in service 
would follow. Stealing information from competitors’ employees to 
obtain control of routing, or for other selfish purposes, now forbidden 
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by law, would become an irresistible tempation. Railroads would be 
without specific restraint on their predilection to discriminate among 
their connections. They could refuse to supply cars to other railroads 
or supply them only on extortionate terms. 

The competitive struggle among different modes of transportation 
would result in the survival, not of the fittest, but of the strongest. The 
fact that carriers need and use the protection of the Act is strikingly 
apparent in the suspension work of the Commission. A quarter of a 
century ago practically all requests for the suspension of rates came 
from shippers. Now more than nine out of ten suspension requests are 
filed by carriers or groups of carriers seeking to prevent rate reductions 
by their competitors. It would seem that in competitive segments of 
traffic, competition takes care of the ceiling on rates. The appropriate 
floor to rates seems to be the prevailing issue. 

However, much freight, particularly raw materials, still must move 
as a practical matter by rail. This traffic segment is noncompetitive. 
With all bars down, it could be forced to carry such a high rate that 
the production of commodities vital to our national health and welfare 
would suffer. Movement of crops would be at the mercy of the road in 
control of the particular area. The economy of the country cannot 
support Berlin air-lift techniques for its survival. 

Furthermore, the Commission can and does check unnecessary 
additions to operating authorities. Removal of this protection to carriers 
would result in destruction of existing rights and affect carriers’ stability 
and credit. Investors would shun an industry in which competition 
could so readily be carried to extremes. On the other hand, the power- 
ful units of the industry could reach out and entrench themselves in 
industries both related and unrelated to transportation to create com- 
binations dangerous to the public interest. The only recourse would 
come after the event, under the antitrust laws. Disorganization and 
disintegration of transportation would result in a general lowering of 
labor standards and safety practices. 

In the absence of the I. C. C. a flood of lawsuits based on the 
common and statutory law would follow. Variant results would take 
the place of action evolved and applied by an experienced body. 

An aroused public would also turn to other arms of Government for 
protection. The Federal Trade Commission, the Antitrust Division 
of the Department of Justice, and other agencies would be pretty busy. 
Would such activities, so far as they could go, constitute a less expensive 
or more desirable avenue to admittedly necessary control? 

I could proceed further. The obstacles and barriers to commerce 
and industry would be limitless. We are so accustomed to the protections 
and advantages afforded by the I. C. C. that we don’t weigh the alter- 
native. It is difficult to realize how terrible are the ravages of smallpox 
when everybody is inoculated against it. 

You practitioners, carrier management, and the Commission know 
all this. But does the public, whose interest is extensively involved, 
know the elementary facts? Unless the public is informed the seed 
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planted by such generalities as I cited at outset may take root. The 
abuses resulting from the absence of regulation for a period of time might 
truly result in a demand for outright Government ownership as an 
alternative. This is the very thing we all abhor. 

The public should be assured that in spite of perpetually expressed 
fears over the years, private ownership has been preserved. Fresh 
tears over old griefs at this time may be misunderstood. Effective regu- 
lation and private ownership are not incompatible. 

Both the public interest and private management should be re- 
spected. The role of Government should be to regulate only enough to 
protect the national interests by keeping transportation sound and rates 
reasonable, and I might add a reasonable rate doesn’t necessarily mean 
a low rate. 

Carriers should realize that the incidence of regulation is increased 
when transportation won’t do what it can to regulate itself. The area 
of regulation can be reduced only to the extent that carriers eliminate 
causes for it, for example, by the removal of the type of competition 
which is fruitless, wasteful, disruptive, ruinous and dangerous to the 
public interest. 

The Commission is not a coordinator of transportation. However, 
when able to do so it should focus attention on industry problems and 
how they affect the carriers and the public. It is very obvious that a 
bitter and destructive fight is taking place between the various forms 
of transportation. To kill off competition seems to be more desirable than 
trying to meet it. The effect is not to produce better service at a lower ~ 
price but to reduce the ability of a competitor in that respect. This 
is not the constructive, progressive action which will lessen the need for 
regulation. It is not only the participants who suffer from such warfare 
but also the public. While energy and money are being used in this 
objective of hampering, stifling, and retarding competing forms of trans- 
portation, the carriers are neglecting opportunities to effect economies 
through improvements and joint action. 

The sheer waste in transportation should command attention. Both 
rail and motor carriers duplicate terminal facilities and services. This 
multiplies overhead costs and creates additional burdens upon the 
public. It does not produce cheaper or better service. The inventive- 
ness of ingenuity of man will find relief in newer and less expensive 
transportation means. Liquid pipe lines are being extended and solids 
pipe lines (‘‘rubber railroads’’) are in the offing. 

Motor carriers by the device of minimum ‘‘rate stops’’ and the 
avoidance of traffic which they deem undesirable are violating their 
obligations to the public as common carriers. There is a lack of self- 
discipline in large segments of motor transportation leading to violations 
of tariffs and authority which the Commission frankly cannot adequately 
police. 

Most railroads seem to persist in ignoring the fact that motor trans- 
portation has merits and advantages. Although the public has shown 
for years that it needs the flexibility of motor, and the mass movement 
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of rail, railroads have balked and are still blind to the possibilities and 
are unwilling to join in giving combined service although in the long 
run it will redound to the benefit of them and the public. Even though 
ownership of the motor phase would carry with it many difficult and 
specialized problems, if they cannot control the through movement some 
carriers want no part of it. 

Good sense requires transportation to explore the opportunities to 
promote joint service, coordination and cooperation so that the most 
useful and most productive features of each can be utilized. The 
amendment of the law to compel through joint service by motor and rail 
will be the only alternative. Here, then, is an example of how voluntary 
action can remove the need of more regulation. Private carriage is 
increasing but public carriage takes no heed. The service of public 
transportation is becoming less attractive to industry. The failure of 
common carriers to give the type of service the public wants is in part 
responsible. Shippers become resentful. 

It becomes more imperative, therefore, for transportation leaders 
to study every means of coordinating diverse services by developing 
equipment, facilities, units, containers, and other devices to permit 
efficient and easy interchange between them. Shippers often endorse 
applications for movement of certain types of commodities long distances 
merely because such articles were required to be delivered at locations 
off the rail heads. Why couldn’t the rails have found ways of providing 
through service to these points by joint service with existing motor 
carriers, thereby retaining the long haul, maintaining the identity of 
each form of transportation and eliminating the need of another com- 
petitor? They resist the shippers’ needs right down to the last ditch. 
A motor carrier grant in such cases is sometimes uneconomic and in- 
appropriate but the railroads’ attitude leaves no alternative for the 
shipper. 

The movement of highway trailers on railway flat cars is another 
example. It has afforded rails an opportunity for new business with 
no expense of solicitation, claims, pick up, classification of freight, 
delivery, etc., yet there has been resistance. This ‘‘all-or-none’’ phi- 
losophy ; this refusal to recognize and deal with the special advantages 
of motor is responsible for some of the multiplication of issued rights. 

By its very nature, transportation is an intricate, closely inter- 
woven, involved web. To be effective, the impact of regulation must be 
even and impartial. Because of close competition, deterioration in one 
segment of one form of transportation sets up a chain reaction which 
ultimately affects all forms of transportation. 

The line between public transportation and private transportation 
must be kept sharp and clean. An example exists in unrestricted trip 
leasing of vehicles on a percentage basis of compensation. You cannot 
demand from a common carrier the type of service which the public 
needs and at the same time undermine his capacity to render it. Regard- 
less of other factors involved, no true common carrier can long endure 
the competition of a certificate holder who operates through trip leases 
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and concentrates on full loads. The inequalities in cost result in a break 
down of the rate structure. This competition results in unbalanced 
traffic for the legitimate common carrier, thereby throwing an increased 
burden on the small shipper. The competition to meet these low opera- 
ting standards and rates eventually filters through the entire industry. 
Herein are some of the roots of ineffectual regulation. I do not say 
that lease and interchange rules are not subject to modification where 
necessary, but the principle of regulation concerned here is basic. 

Having determined that some regulation is necessary to carriers 
as well as to the public, the questions then remain. Can such regulation 
as is needed be made to work effectually? If so, how? First, let me 
say, that if the regulatory process is to be so refined and so detailed 
as to apply to each petty problem regardless of its relative insignificance 
to the public interest, its very inflexibility would tend to make it arbi- 
trary and autocratic. That is too high a price to pay for perfection. 

The long overdue structural and organizational changes recom- 
mended by the Wolf Report will help tremendously. But changes in 
the structure of the organization below the Commission level will not be 
enough. Something else must be added. However perfect the machine 
may be, unless there is more time and capacity at the Commission level 
to initiate and interpret broad policy by relieving itself of minutiae, 
the basic cause of delay will still remain. Otherwise, essentially, we will 
be treating only symptoms and not the disease. 

To understand the fundamental difficulty we have to go back to 
some earlier history. In the beginning the Commissioners themselves 
heard cases, participated in every step of a matter and wrote the de- 
cisions. They were in contact with the realities of the industry and 
knew how it was affected by current economic and social conditions. 
They were in close contact with the staff and the staff itself was trained 
and inspired by such contacts. The cases were few and, therefore, the 
case by case method of handling matters had some significance. Step 
by step the cases fit into a web of interpretation and application of the 
law which gave the results meaning and vitality. As duties and volume 
increased somewhat, the machinery of examiners and proposed reports 
came into play more and more. Because the pace was still reasonably 
slow, the quasi-judicial approach was still adequate. There was a back- 
ground of information and actual experience in railroad problems on 
the part of the staff and the Commissioners. The decisions were con- 
sonant with practicality and precedent. 

In 1935, when the Motor Carrier Act was passed, it brought a 
veritable deluge. The Commission found itself administering an Act 
concerning an industry which was new and which itself had no experi- 
ence with comprehensive regulation. The staff was rapidly augmented. 
There was no definite sense of awareness of the plan or direction which 
such regulation was to take. Such experience as did exist was railroad 
experience. As a result, experience in railroad regulation was reflected 
to a substantial extent in dealing with rates, controls, mergers and con- 
solidations, records, statistics and other matters. The analogy, of course, 
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was not exactly appropriate and such an analogy should not have beep 
carried too far. I will not elaborate except to say that you cannot 
compare a single vehicle carrying a load of miscellaneous high-rated 
freight to a train consisting of 100 cars or more carrying balanced 
freight. The transfer of railroad habits of thinking and techniques to 
motor regulation has misled some people into the charge that the Com. 
mission was ‘‘railroad minded.’’ 

Certificates of operating authority were granted with little concept 
of the scope, extent and nature of a form of transportation which, among 
other things, was not limited to a set of tracks following fixed lines, 

No policy appears to have been formulated as to whether a carrier 
should be confined to a compact territory with a broad commodity de. 
scription and required to render full common-carrier service, or to be a 
specialist limited to a single commodity and other narrow restrictions, 
over many States or even the entire country, practically restricting him 
to an individual shipper’s service. No theory of the proper scope of 
commodity authority seems to have been established. A carrier could 
carry acids, food and other products subject to contamination in the 
same vehicle. No sharp distinction was made between the contract 
carrier service and that of a common carrier. The result has been a 
bizarre assortment of territorial operating rights and fragmented com- 
modity rights without plan or pattern and with much overlapping and 
fuzzy lines of demarcation between them. They are difficult to interpret 
and generally inflexible. I could go into a rather full discussion of this 
situation. The point I want to make now is that, as a result, there has 
been a continual flow of applications for interpretation and _ relief, 
thereby making the workload practically endless in this respect. 

This present volume makes the traditional and undeviating process 
of handling every matter, case by case, with the same degree of process- 
ing, regardless of its importance, totally inadequate. The historical, 
cautious, involved procedures and conservatism to change have become 
a millstone and the excessive formalism expensive and time-consuming. 
It is totally beyond the reach of the little fellow. 

Because the problems are new, numerous and more varied, the need 
for relief is acute. Clearly formulated policies and standards to guide 
the industry and check and channel the flow of work at the source has 
become more imperative. Without them, all of the work of the Com- 
mission suffers. Contact with the staff has become more and more re- 
mote. There is little, if any, opportunity for staff meetings through 
which the opportunity for coordination of efforts as well as results 
could be improved. The economy of the country and the consequent 
problems of a dynamic industry have been developing in size, scope and 
number. The quantity of output does not any longer match the demands 
made upon the Commission. This, I believe, is the basis for the charge 
of lack of vitality, imagination, and leadership. 

Since piece by piece, each case must pass through the Commissioners 
hands, there is unnecessary drain on Commissioners’ time. No effort 
is made to separate the insignificant from the significant. The strict 
judicial approach and full protection to the parties still do not warrant 
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that every routine case be permitted to come before the entire Commis- 
sion. Steps should be taken to screen the cases thereby limiting con- 
sideration by the entire Commission to only those of importance. The 
intake of cases is not only increased by lack of definite standards but 
the output is further delayed by allowing liberal filing of repeated peti- 
tions for reconsideration no matter how insignificant the case. To give 
an extreme example, a complaint for damage, through negligence, to a 
shipment of lettuce, over which the Commission has no jurisdiction in 
the first place, after being processed each time on the way up, has been 
permitted to come before the entire Commission twice. 

The Commission’s failure to give priority to a limited number of 
leading precedent-making cases which could guide the examiners, the 
staff and the industry and the failure to stay within such precedents 
encourages every applicant and petitioner to keep trying again and again. 

Whether a case involves the extension of a lease for a mentally in- 
competent motor carrier lessor, or an extension of authority to haul 
crackers, or pickles, or one of the most important and fundamental 
problems involving the entire transportation industry, equal proce- 
dures, after hearing, are applied and all of them are allowed to reach 
the entire Commission’s attention. Each case thereby involves an em- 
phasis in treatment and time not in keeping with its importance. Due 
to pressure and lack of coordination, at times, although exactly the same 
issues may be involved in two or more cases, the decisions in one case 
may bear no relationship to the other. 

Regardless of how conscientiously technical the Commission may be 
under such conditions, it cannot at the same time become diagnostical 
and retain perspective. The role of the Commission has been reduced 
to that of a fireman, putting out fires after they have started. To really 
serve the industry it should be akin to that of a safety engineer by 
anticipatory action before industry problems become acute, thereby 
eliminating the need for excessive formal action and voluminous records. 

A broad industry problem cannot be handled step by step like 
a mathematical one. It can become obscured, involved and expensive 
because of a quagmire of procedures and other technicalities. Since the 
entire Commission rarely comes into contact with all the facts of the 
case until it has gone through the mill, the matter does not get com- 
posite judgment until then. It is only then that the insignificance of 
the case is realized. 

If the complaints were screened, separated and evaluated as they 
are filed, perhaps some important and involved matters arising out of 
certain types of disputes could be assigned for disposition on an informal 
basis, through negotiation and settlement. Some of the time-consuming 
procedures could be entirely eliminated through this method. Our 
Bureau of Informal Cases disposes of about 150 monetary rate adjust- 
ments voluntarily submitted to it every month. This shows that parties 
might welcome the opportunity to apply informal handling also to 
more important disputes through the personal mediation of a Commis- 
sioner. Recently there was a good example of how time and money can 
be saved by the informal approach. During an oral argument on an 
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involved situation I turned to Commissioner Knudson who sits next to 
me and remarked, ‘‘This case should be resolved by negotiation.’’ He 
volunteered to try it. The parties eagerly grasped at the opportunity, 
In a couple of days of negotiation the matter through his intercession 
was adjusted to the satisfaction of all the interests involved. The press 
of St. Paul lauded the results. That case would have been pending for 
years if this had not been accomplished. 

The present orthodoxy is so ingrained that it may not be easy to 
obtain a departure from it. In fact, in some quarters, an endeavor to 
lift this curtain of formalism and technicality may be regarded as 
apostasy. The Commission should not require prodding in this respect 
but eagerly should take the initiative in working out some reforms. 

Under the existing system, an individual Commissioner’s contribu- 
tion is confined to the four corners of the facts of each case. He can 
vote either ‘‘yes’’ or ‘‘no.’’ He has no other alternative but to abide 
by this pin-prick approach to industry problems. The procedures com- 
pel him to limit his participation to this narrow corridor of convention, 
It is not difficult to see how enthusiasm and adaptability can turn first 
into frustration and then surrender to routine. 

The present compartment type operation of the Commission tends 
to further reduce perspective. To keep one’s outlook broad requires 
vigorous reaching out for information and knowledge beyond such a 
regimen. Because each Commissioner is so enslaved by this congestion 
of the significant and the trivial, there is a chronic state of stress. It 
becomes difficult to arrange for a special conference on broad questions 
of organization, administration and general policy. 

It is a reproach to the industry and you practitioners, as well as 
the Commission for this situation to continue. Everyone has yielded 
to this stratification; this cumbersome, unsatisfactory and impractical 
approach to problems. There has been no pause to make an over-all 
analysis and overhaul of these procedures which have been the source 
of complaint. 

By your positive overworking the rules for repeated reconsideration 
of decisions and your failure to aggressively suggest and press for funda- 
mental correction you have tacitly endorsed a continuation of the present 
system which your clients call archaic. You have lulled others into in- 
action and have exposed yourselves to the charge that delay and con- 
fusion meets your selfish purposes. No constructive good can come 
from such an attitude and if you and your clients sincerely want to 
eliminate delay you would be indicating a lack of respect for the indi- 
vidual judgment and integrity of the Commission and its personnel if 
you felt that you had to soften the impact of your views. 

As a tentative, sketchy proposal for improvement, I offer the fol- 
lowing for consideration and study. This is not intended in any sense 
a finished proposal but suggests the direction reform may take. The 
present Act permits it. Therefore no legislation is required. With your 


cooperation and support something more definite can be worked out by 
the Commission. 








— Oo 


- TT «« Mm Gd wee 





JUNE, 1953 865 





As a first step, every petition, application and complaint filed with 
the Commission should be examined, perhaps by a member of the Bureau 
of Law. If insufficient or not within the jurisdiction of the Commission, 
it should be subject to rejection at that point. If acceptable, it should 
be evaluated and then assigned for handling according to rules and 
standards to be developed by the Commission. 

Incidentally, a new form of application for motor carrier operating 
authority is being considered which will require precise information 
and permit better evaluation and control through supporting documents. 
If adopted, this will help by eliminating ‘‘shot-gun’’ type of applica- 
tions which now consume time and delay worthy applications. 

Next, after a hearing has been held, a proposed report has been 
circulated and exceptions and replies have been filed, all routine cases, 
as ultimately defined, should be submitted to Boards appointed under 
Section 17(2) for initial decision. The determination of the Board would 
be subject to appeal to a Division of the Commission. The decision of 
the Appellate Division would be final in the absence of certification by 
the Division, supported by an opinion of the Bureau of Law, that a 
new principle or point of interpretation is involved and a review by the 
entire Commission is warranted. This would be a safety valve against 
other than a normally routine matter being treated with finality at this 
point. However, I can see no justification for further reviewing the 
judgment of three members composing an Appellate Division on nothing 
else but the interpretation of factual issues in line with existing prece- 
dent. Reviewing the same ad infinitum in the absence of newly discovered 
facts and novel and changed conditions merely increases the workload 
and serves to postpone the effective date of the order. If the composite 
judgment of three Commissioners is not acceptable under such circum- 
stances, then they shouldn’t be there at all. 

The same delegation of authority to a Board and subsequent proc- 
essing should apply to matters which involve no hearing such as un- 
contested revocations; dismissal actions; applications for temporary 
authority; transfers under section 212; determination of whether to 
intervene in motor carrier proceedings and whether to stay Joint Board 
reports and recommended orders. The recent delegation of authority 
to a Suspension Board by Division 2 is a step in this direction. 

Complaint and finance cases, transfers other than those under 212, 
contracts, leases, and other matters of less importance, should be simi- 
larly screened and assigned and processed, except that if the matter 
involves an inter-carrier competitive rate, reparation cases over a fixed 
amount, disputes involving service and facilities between carriers, con- 
struction and abandonments, etc., then a petition for one review by 
the entire Commission, if requested, should be granted. The member- 
ship of the Appellate Divisions should be rotated in order to keep 
outlook broad. 

All finance cases involving reorganization or changes in the financial 
structure of a carrier, revenue cases, rate cases of broad importance, 
divisions of joint rates between carriers, and investigations involving 
wide industry problems should go directly to the entire Commission for 
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decision. All meaningless and unnecessary layers of action by a Divi- 
sion should be removed, since these cases wind up before the entire 
Commission anyway, not once but repeatedly. Furthermore, if a Com. 
missioner is to share equal responsibility for the decision rendered in 
such important cases, he should share equal participation. 

Oral argument should be granted within the discretion of an 
Appellate Division or the entire Commission, as appropriate. 

Such a change in the processes of the Commission would permit 
more thorough concentration on important cases and improve the quality 
of Commission reports; would leave time for joint meetings with Bureau 
Heads for exchange of views, coordination of action, planning and estab- 
lishment of policy. It would also allow time for meeting with industry 
groups. Moreover, if the Chairman were relieved from his duties on 
Division assignments much of his time could be given to the crystalliza- 
tion of policy and program issues for presentation and composite de- 
termination by the entire Commission. 

With relief from the pressure of work, the Commission could take 
some initiative in another direction. It could get closer to general in- 
dustry problems and establish a working relationship with the various 
segments of the industry which is now lacking. It could on occasion 
open up the hearing room, call in industry leaders of every form of 
transportation and in an informal way permit them to present their 
views, plans and objectives. Agendas could be prepared in advance 
through suggestions of the industry and Bureau Directors, as well as 
Commissioners. Items which could be discussed are: differences in 
accounting procedures between the requirements of Internal Revenue 
and I. C. C.; plans for coordinating of transportation facilities and other 
programs; reorganization of rate bureaus and rate-making machinery 
and their points of conflict with antitrust laws; mergers and consoli- 
dations, their desirability and the establishment of standards to be fol- 
lowed ; fundamental agreement on the most efficient procedures in rate 
cases ; and suggestions for improving inter-carrier relationships. These 
subjects are of vital interest to carriers. It might be constructive also 
to evolve a policy, after motor carrier industry opinion is obtained, 
with reference to developing a pattern for interpreting commodity 
rights which become useless by changes in technology and methods of 
handling; to ‘‘stacking’’ of irregular and regular-route rights when 
held by the same motor carrier ; the desirability of permitting conversion 
of contract carrier authority to common carrier authority and other 
problems which are becoming unmanageable because they are difficult 
to police or otherwise cure. 

Such informal, free discussion would serve to clear the air and 
would be of greater value even if they took many days, than trying 
to eke out the basis of even a semblance of policy through the present 
arms length and distant approach requiring the building up of thous- 
ands of pages of records in formal proceedings. A straight line is 
still the shortest distance between two points. 
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al I don’t know whether industry would take advantage of such an 
ure opportunity but I am inclined to think it would. It might serve to 
om- remove many points of conflict. It might even result in a desirable 
= overhaul of the present Act so that it would be geared to present con- 
ditions in the light of accumulated experience since 1940. If it resulted 
S only in a common understanding of the present meaning of the ‘‘inherent 
. advantages’’ of each form of transportation it would be worthwhile since 
uit it will help determine standards for inter-carrier competition. 
ity The Commission cannot continue to fumble with the basic policy 
au of what to do in a case where the rate between competitive forms of trans- 
ab- portation is so low that it will drive one out of business even though 
Ty it meets ‘‘out-of-pocket’’ costs of the other. If the industry itself and 
s the Commission can’t find a satisfactory way to preserve each form of 
- transportation, then it should submit the entire problem to Congress. 
le- In my opinion, public knowledge and information plus the accept- 
ance of responsibilty of those directly affected is the most effective 
ke supplement to good administration of a law and its improvement. The 
> will to do so, together with unselfish industry cooperation can restore the 
ang Commission to its former position of prestige and service and mark the 
- beginning of a new chapter in the history of regulation. To remain 
of nimble the fingers of bureaucracy must be supple, adaptable and viable. 
ad Edmund Burke said: ‘‘A disposition to preserve and an ability to im- 
be prove, taken together, would be my standard of a statesman.’’ Never 
~ have we needed statesmanship in transportation more. 
1e 
T After Commissioner Arpaia had concluded his address, Mr. P. 
y Steele Labagh, Chairman of the San Francisco Chapter had the following 
l- to say: 
‘ Mr. Labagh’s Greeting 
e Your host here today, which is probably the fourth largest Chapter 
n) of the ICC Practitioners Association in the United States, welcomes you 


4 to San Francisco. 

y Our Committee on Arrangements, headed by Gordon Pinkerton, 
f as General Chairman, Howard Freas, Chairman, Hotel Committee, 
1 William Bush, Chairman, Publicity Committee, L. E. Binsacea, Chair- 
1 man, Luncheon Committee and Jack Hale, Chairman Registration, Re- 
. ception and Entertainment Committee, have taken care of everything, 
; including the weather. In a city that knows how, here is a committee 
that knows how. 

I am keenly aware that you good people are fearful of a long- 
winded Chairman. So the only remarks I am going to make is to invite 
you to enjoy our city while you are here. View it from the top of Twin 
Peaks blooming in green, or from the Top of the Mark blinking on Nob 
Hill. Drive out and see the brilliantly hued rhododendrons in the 
largest man-made park in the world. Go to lands’ end and watch the 
shimmering stacks of the great liners as they shuttle out the Golden 
Gate underneath the longest single span bridge, and remember it seems 
only yesterday that the windjammers were sailing in, full of hope and 
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seeking the incredible bonanzas of the Mother Lode Country. But most 
of all, ride the cable cars of that wistful and forever vanished Golden 
age. 
Please note the modest claims of we native Californians about the 
largest, the most beautiful and the most shimmering. Do you think 
Texas can learn anything from us? 
Ladies and gentlemen, I introduce the men at the head table: I'l] 
ask you to withhold your applause. Whereupon, Mr. Labagh intro- 
duced to the members the honored guests seated at the Speaker’s Table. 





AFTERNOON SESSION—MAY 13th 
Dues for Retired Members 


President Schwietert called the meeting to order and announced 
that the Association’s Executive Committee had suggested that the 
Association’s by-laws should be amended (See page 673, April, 1953 
Journal) with respect to annual dues in the Association of Interstate 
Commerce Commission Practitioners for retired members. 

It was moved and seconded that dues of retired members (i. e.) 
members who have retired from all professional activities) shall be 
$6.00 per year instead of $10.00 for active members. The motion was 
unanimously adopted. 





Appointments to the Interstate Commerce Commission 


Appointments to the Interstate Commerce Commission was then 
brought before the meeting by President Schwietert. The discussion 
is printed below: 


President Schwietert: For several years we have had a Special Com- 
mittee on Appointments to the I. C. C. It is the view of the Executive 
Committee that because of the importance of this Committee, it should 
be made a Standing Committee of the Association and its duties spe- 
cifically defined. It is not desirable to carry a Special Committee for 
too long a period and this is one Committee we have had for several years 
and it has been the opinion of the Executive Committee that it ought 
to be continued and at the meeting yesterday I was requested to submit 
to you the following resolution. I will read it to you now. 


Be It Resolved, By the membership of the Association of Interstate 
Commerce Commission Practitioners in Annual Meeting assembled : 


1. That a Standing Committee composed of three members to be 
selected by the President of this Association is hereby created to be 
known as the Committee on Appointment of Interstate Commerce Com- 
missioners, and 

2. That the Committee shall be appointed for a period of one year, 
subject to continuation on the rotating plan by reappointment of two 
of its members, and 


’ 3. That the Committee shall receive the benefit of such recommenda- 
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tions and such views as the members of the Association may care to 
submit, and 

4. The Committee may in its discretion submit to the President of 
the United States a panel of names of persons not less than three which 
they believe qualified for appointment to the Interstate Commerce Com- 
mission. 

It is understood that this action supersedes any prior action on this 
matter. 

This was not published in time for final action at the meeting today. 
It was suggested by the Executive Committee that if approved by the 
membership here today, that we submit it to the membership for a mail 
vote and that will be done. 


Mr. 8S. H. Moerman: Mr. President, I move the resolution be adopted 
as read. 

President Schwietert: Is there a second? 

Mr. John H. Carkin: I second the motion. 

President Schwietert: Any discussion ? 

Mr. K. C. Batchelder: Would you read that little phrase where you 
say additional panel of three members? Is that all it says? 

President Schwietert: No. Not less than three. 

Mr. K. C. Batchelder: What I have in mind is that right now we have 
potentially three or four possible appointments. If it was four, if you 
only submitted three names, at least a panel of three for each opening 
that occurs. 

President Schwietert: I think, Mr. Batchelder, you could very well 
leave that to the discretion of the Committee. If you had four vacancies 
I seriously doubt if the Committee would only make three recommenda- 
tions. The idea of limiting it or even specifying not less than three is 
that the Committee shouldn’t make just one recommendation to the 
President for one appointment. 

Mr. Batchelder: That is what I had in mind, we should safeguard 
it, at least three for each vacancy that occurs. 

President Schwietert : It might be a little difficult some time. 

Mr. Moerman: I’d be glad to accept that amendment. 

President Schwietert: Make it not less than three for each vacancy, 
is that the way you wanted it, Mr. Batchelder? Not less than three 
for each vacancy ? 

Mr. Batchelder: I think that would be the way to do it. 

Question: As I understand it then, suppose there are four vacancies 
at a particular time, there would be twelve names submitted. I wanted 
to be sure of that. 

President Schwietert: If Mr. Batchelder’s suggestion is approved, 
that is correct, the way I would interpret it. 

Question: What would happen when one appointment is made, take 
off three ? 

President Schwietert: You can’t take off after you have submitted 
a panel to the President. Say twelve men are qualified, I think you would 
leave it up to the President to make his choice from those twelve. 
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Question: Aren’t you assuming by that that four appointments are 
going to be made at one time? I mean four appointments are not going 
to be made at one moment, you are submitting three names and then 
as the appointments are made you can add other names if you need. I 
was wondering if you submit twelve names if you are not going to get 
a tremendous number of names in there. 

President Schwietert: Of course, if there aren’t four vacancies, you 
wouldn’t have to do that. If there are four vacancies you might assume 
that the President is going to do that. 

Mr. Wilbur LaRoe: I have had some experience in that and it is 
awfully hard to get even three good names. I think it ought to be left 
to the discretion of the Committee as to how many names should be 
submitted subject to this limitation that is already in there that shall not 
be less than three. If they have three vacancies and they want to submit 
only three names and have difficulty getting any more, why should we 
make them hunt for more than three? 

I think the wording of the resolution as drawn is adequate and I 
hope we will leave more discretion to the Committee rather than fasten 
any particular number of names on the Committee because experience 
in the past shows that you just can’t find competent people who would 
be willing to accept the job, except in very small amount. On one 
occasion we had a terrible time finding two. 

President Schwietert: Is there any further discussion? We do not 
have a motion to change it. That was a suggestion of Mr. Batchelder’s. 

Mr. Batchelder: I realize it. I hadn’t gone into it very completely. 
I thought it deserved some consideration. 

President Schwietert: I think you can very well leave it to the dis- 
cretion of the Committee. They are going to have to do a pretty good 
job and we will have to leave some discretion in their hands. Is there 
any further discussion? If not, all in favor signify by saying aye. Op- 
posed, no. The motion is carried. 





Report of Special Committee on Revision of Rules of Practice 
of the I. C. C. 


Mr. Wilbur LaRoe, Jr., Chairman of the Committee on Procedure 
made a report in the absence of Mr. John R. Turney, Chairman of the 
Committee set up to assist in revising the Commission’s Rules of Practice. 

Due to lack of space in this issue, Mr. Turney’s report will be pub- 
lished subsequently. 





Report of the Committee on Legislation 


Mr. R. N. Burehmore, Chairman of the Legislative Committee, pre- 
sented the report of his Committee. It will be included in a future 
issue of the Journal. 
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Report of the Special Committee on the Wolf Report 


Mr. S. H. Moerman, Chairman, discussed the Wolf Report at some 
length. It will be printed in a later issue of the Journal. 





RECEPTION AND DINNER MAY 13th 


On the afternoon of May 13th members, their wives and guests, 
gathered in the Italian Room of the St. Francis Hotel at five-thirty, 
where The Atchison, Topeka and Santa Fe Railway System was host to 
more than four hundred. Mr. Elmer B. Johnson, Freight Traffic Man- 
ager of The Santa Fe, and his charming wife, greeted the guests in 
behalf of the railroad. 


At 7:30 P. M. a delightful banquet was attended by the group in 
the Colonial Room of the hotel, followed by music and entertainment, 
which the local Committee on Arrangements, under the supervision of 
Mr. Jack Hale, had provided for the pleasure of those who were present. 





MORNING SESSION—MAY 14th 
Election of Officers 


President Schwietert called the meeting to order on the morning of 
May 14th and announced that he would entertain a motion to elect as 
officers for the year 1953 the candidates nominated by the Committee 
on Nominations. (See: page 775 May Journal). The members listed 
in the report of the Committee on Nominations were unanimously elected. 


Budget of the I. C. C. 





Mr. George H. Shafer, a member of the Committee on the I. C. C. 
Budget, reported on the status of the Commission’s 1954 Budget. His 
remarks will be printed later. 





Resolution Adopted Concerning Budget of the 
Interstate Commerce Commission 


Following Mr. Shafer’s remarks, Mr. Andrew H. Brown, Transpor- 
tation Commissioner, Cleveland Chamber of Commerce, presented a 
motion to the effect that the President appoint a committee to prepare 
a statement on the budget of the Interstate Commerce Commission for 
submission to the Annual Meeting on May 14th. It was seconded and 
adopted. Therefore, President Schwietert appointed Messrs. Wilbur 
LaRoe, Jr., George H. Shafer and Howard Freas, to draw up the reso- 
lution and report back to the convention on the morning of May 14th. 


On the morning ,of May 14th, Mr. LaRoe reported as follows: 


Mr. Wilbur LaRoe, Jr.: Before I read the action of our Committee, 
may I say a personal word? This convention would, in my opinion, be 
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guilty of serious default if it failed to take cognizance of the tragic 
situation confronting the Interstate Commerce Commission. I have at 
times criticized the Commission’s administrative set-up but in the present 
crisis I feel that all who call themselves friends of the Commission must 
rally to defend it. For the issue now is not one of administrative effi- 
ciency but rather a question of the continuance of effective Federal 
regulation of transportation, because the Bureau of the Budget and 
certain key committees of Congress are in effect strangling the Inter. 
state Commerce Commission. 

The method employed is a simple one: just deprive the agency of 
the funds absolutely needed to do its work. 

The situation is so bad that I was authoritatively told within recent 
days that it may not be possible for the Commission to send an examiner 
to Texas to hear a very important case because funds are not available 
for his transportation! 

I submit to this convention that in this very critical situation our 
Association should put on its fighting togs and put up a real fight to 
save the Commission. 

I say ‘‘save the Commission’’ because there is a feeling in certain 
high quarters that there may be too much regulation. But if there is 
too much regulation, the proper way to deal with that matter is to amend 
the statute, and not make regulation impossible by starving the Commis- 
sion to death. The Commission will lose its independence before long 
if the policy of financial strangulation is not stopped. 

No greater challenge has confronted our Association since the day 
it was organized. The Special Committee appointed by President 
Schwietert has met and submits to you the following statement to be 
adopted at this meeting. We hope very much it will have your approval. 

‘‘The Association of Interstate Commerce Commission Practitioners, 
in Annual Meeting at San Francisco, California, expresses its deep con- 
cern over the grave injury that is being done to federal regulation of 
transportation by inadequate appropriations for the Interstate Com- 
merce Commission. In spite of greatly enlarged responsibilities the 
Commission has only 1,794 employees today as compared with 2,631 on 
April 30, 1939, a loss of 837 employees in that period. The point has 
been reached where the very existence of effective federal regulation 
of transportation is threatened by a parsimonious policy as to appro- 
priations for an agency which is of vital importance to the nation. After 
long study of the matter we conclude that the present policy is unwise 
and harmful to the nation. 

‘‘The Association hereby directs that copy of this statement be 
mailed to the Bureau of the Budget and to each member of the Com- 
mittee on Appropriations of the United States Senate and House of 
Representatives, to each member of the Interstate Commerce Commis- 
sion, and to each of the Regional Chapters of this Association; also 
that our Association express its appreciation to Senator Edwin C. 
Johnson, of Colorado, for his interest and constructive help in this 
matter.”’ 

I move that, Mr. President. 
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President Schwietert: Is there any discussion? This is an im- 
portant matter. 

Mr. Weckstein: It is not in the nature of discussion but my thought 
is without the necessity of a motion the Executive Secretary be directed 
to send a copy of this letter to each of the members so that we in turn 
may convey the contents to our respective Congressmen and Senators 
for action when the appropriation is considered by them. 

President Schwietert: Did you have in mind that should be done 
as a separate document in addition to the reproduction of it in the 
Journal ? 

Mr. Weckstein: I am afraid by the time it is reproduced in the 
Journal it may be too late for action by the Committee and by Congress.? 

President Schwietert: I think it can be done. I see no reason why 
it can’t be. Instead of making it a part of the motion. 

Mr. Weckstein: I didn’t make it part of the motion. 

President Schwietert: Have it understood that will be done. Is 
there any further discussion? If not, all in favor signify by saying aye. 
Opposed, no. The motion is carried. 





Fees for Services at the I. C. C. 


Mr. John R. Mahoney, Chairman of the Association’s Special Com- 
mittee on Fees for Services at the I. C. C. reported at great length with 
respect to this subject, after which there was lengthy debate.? At the 
direction of the convention Mr. Mahoney prepared a motion embodying 
the sense of the meeting which follows: 

‘*1, That the Practitioners support nominal filing fees for such 
items as applications for certificates of convenience and necessity, appli- 
cations for abandonments, for the approval of the issuance of securities, 
and the approval of consolidations and mergers. Although the Prac- 
titioners are not prepared to state definite figures they suggest that the 
standard be comparable with the fees charged by federal district courts. 

2. That the Practitioners support the collection of reasonable 
charges by the Commission for certifications, photostating, furnishing 
copies of documents and reports which are not essentially a part of 
regulatory functions. 

3. That the Practitioners oppose any attempt on the part of Con- 
gress or the Commission to impose fees or charges on franchises of any 
kind. The Practitioners’ position which was set forth in opposition to 
8. 2352 remains undisturbed. 

4. That the Practitioners oppose the imposition of fees and charges 
by Congress or the Commission which would reimburse the Government 
for the cost of performing regulatory functions. 

5. That the Practitioners oppose any attempt by Congress or the 
Commission to impose fees and charges which in the aggregate would 
make the Commission self-sustaining.’’ 





1Sent to the House and Senate Appropriations Committee, Director of the 
Budget and members of the I. C. C. on May 27th. 


2 The debate will be printed at a later date. 
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President Schwietert: Reproduce it in the record as read by Mr. 
Mahoney. Any further discussion? All in favor signify by saying aye. 
Opposed, no. Motion is carried. Anything further, Mr. Mahoney? 





Report of the Committee on Education for Practice 


President Schwietert discussed at some length the Report of the 
Committee on Education for Practice (See: pp. 767-771, May, 1953 
Journal). He said that the Executive Committee recommends that the 
matter of a survey of the various colleges and universities and minimum 
qualifications for admission to practice before the I. C. C. should be left 
in the hands of the Committee on Education for Practice and the Com- 
mittee to Advise the Commission on Examinations for Non-Lawyer Ap- 
plicants for Admission to Practice, and that these committees should 
make some specific recommendations to the Association at the next 
annual meeting. 

The Executive Committee also recommended that the Association 
explore the suggestions made by the Committee on Education for Prac- 
tice to prepare a Manual outlining the necessary steps to be taken in 
the handling of different types of cases before the I. C. C. He also said 
he did not believe formal action by the members attending the Annual 
Meeting was necessary on these suggestions. 
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A FORUM ON ADMINISTRATIVE AGENCY ORGANIZATION 
AND RULES OF PRACTICE 





On the morning of May 14th after President Schwietert called the 
meeting to order, a Forum was held on: 


Changes | would Make in: 
1. THE ORGANIZATION AND FUNCTIONING OF THE I. C. C. 
2. THE ADMINISTRATIVE PROCEDURE ACT. 
3. Ru es or Procepure or THE I. C. C. 


Participants in the panel were: Allan P. Matthew, Moderator; 
Robert N. Burchmore; S. H. Moerman; James H. Morrison and Wilbur 
LaRoe, Jr., who took the place of John R. Turney, who was origi- 
nally scheduled to appear on this panel. 

The panel discussion is printed below: 


Mr. Allan P. Matthew: According to the program, this is a forum on 
administrative agency organization and rules of practice, and it compre- 
hends : 

1. The organization and functioning of the Interstate Commerce 
Commission. 

2. The Administrative Procedure Act, and 

3. Rules of Procedure of the Interstate Commerce Commission. 

Just how this panel is expected to accomplish within this space of 
less than an hour something that would probably require several days 
or even weeks is quite beyond my ability to grasp. The panel has to 
do the best that it can under the circumstances. 

Now as to decorum and technique, we cannot hope to attain the 
very high standards of both decorum and technique registered by the 
panel yesterday. There are several good reasons. One is that the time 
is certainly inadequate, and second, I have been admonished by one 
member of the panel (in charity I shall not disclose his identity), that 
he does not propose to be limited or restricted by the moderator in any 
respect. (Laughter). If he wants to engage in a fight with an asso- 
ciate member of the panel, he proposes to do so. If he wants to speak 
twice on some particular subject, he should be allowed to do that as well. 
In view of this very wholesome admonition, it is obvious that your 
moderator must be an extremely moderate moderator, indeed. 

A number of questions have been submitted. If time were avail- 
able I might even read all of those twenty questions or so, inviting sug- 
gestions as to the order in which they might appropriately be taken up. 
Time is not available. 

Now our program contemplates briefly this: First, each member of 
the panel will be asked to make brief introductory remarks, not in excess 
of five minutes. As far as your moderator is concerned, he would be 
content if no member of the panel would express himself introductorily 
beyond two minutes and a half. After the introductory observations 
of the panel members, we will have the question and answer period. 
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Here it involves a real problem because it isn’t very easy for a 
moderator at least to determine the appropriate order of taking up the 
various questions which obviously are of concern to us, and I’d suggest 
at this time, following what the President has said, that if questions 
can be written out by any members of the Association, even while the 
panel members are speaking introductorily, and can be sent to this desk, 
we shall try to take them up. 

Also, I have no desire to restrict members of the panel from them- 
selves suggesting that they would like to have certain questions raised. 
With that as a preliminary, I am going to call upon Mr. LaRoe as the 
first of our panel speakers to express himself introductorily. 

Mr. Wilbur LaRoe, Jr.: I have two points here that I will cover 
briefly. First, I am really worried about what I think is a trend in the 
Interstate Commerce Commission to deny a full hearing. The Commis- 
sion’s reputation is very high all across the country and it is due largely 
to the fact they have been so careful to give everybody a full hearing 
including oral argument. 

Now because they are under pressure they are beginning to say, 
‘“We are going to deny you oral argument if we don’t think we have 
time to hear it.’’ I don’t like that. Then, too, there is a tendency to 
discourage petitions for rehearing. The Commission is human and it 
makes mistakes and I don’t think they ought to be sensitive about re- 
hearing matters where they make mistakes. Let’s take one case I happen 
to know about, the old Seatrain case, where Seatrain was able to operate 
at low cost of transportation but the Interstate Commerce Commission 
ordered Seatrain to charge high rates, much higher than it needed to 
charge. That was wrong. It was contrary to public policy to force 
high rates on a carrier, and a petition for a re-hearing was filed. And 
it so happened Mr. Eastman got hold of the case and the decision was 
reversed authorizing Seatrain to charge such reasonable rates as were 
justified by its peculiar situation. How can errors be corrected if peti- 
tions for rehearing are to be discouraged ? 

Just one other point. The Interstate Commerce Commission today 
is not making the delegation of authority that it ought to make. In that 
wonderful talk by Commissioner Arpaia yesterday (and I thank God 
for him and for a few others who have the vision to tackle these problems 
and give us new light) he criticized the Commission for not having 
sufficient delegation of authority and screening of cases. 

I don’t think these busy Commissioners ought to be bothered with a 
$25.00 reparation case. It ought to be decided by a competent board of 
subordinates. It used to be so when I was there thirty years ago. We 
had a board of review which handled these small cases and it was a 
very, very rare occurrence that the Commission reversed our Board of 
Review. That is all, Mr. Chairman. 

Mr. Matthew: Thank you, Mr. LaRoe. Now I shall ask Mr. Burch- 
more to say something for himself. 

Mr. Burchmore: This is a wonderful golden opportunity. Changes 
I would make. I have Aladdin’s lamp. I have five minutes to write 
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my ticket of all the changes I would make. And, sir, I rather resent 
your trying to cut me from five minutes to two and a half because I 
have a lot of changes. 

Mr. Matthew: Five minutes are available, all right. 

Mr. Burchmore: On the other hand, before I start with these 
changes, maybe I should recall a bitter experience and be a little careful 
in what changes I suggest. I came home one night last week to find 
supper cooking on the old cook stove and my wife in the kitchen, her 
usual sweet self, with some succulent stew on the top burner. I lifted 
the lid, and feeling in a particularly expansive mood, I guess we had 
won a case or something, I had a few dollars in my pocket. I said: 
“Darling, don’t you think we ought to have a new stove? This old 
stove is kind of worn out. Wouldn’t you like to have a nice new one?”’ 

And you know, she burst into tears. I couldn’t understand that 
very well. I asked her ‘‘ What is the matter?’’ ‘‘What have I said?’’ 

Well, she said: ‘‘You don’t love me any more. You don’t think 
my cooking is any good.’’ (Laughter). 

Well, the organization and functioning of the I. C. C. has been 
subjected to a long study by the Wolf Committee and they have come up 
with some proposals. Perhaps I’d like to say I like them. Let’s buy 
that, darling, but I wonder how some people might feel if I said that. 
The Wolf Report is said to abolish the Bureau of Motor Carriers. I 
have a feeling that some people may think that really means to abolish 
motor carriers. There is the Wolf Report. 

Then we come to the Administrative Procedure Act. Yesterday 
in our Legislative Committee report we talked about S. 1708 which would 
make sweeping changes in the Administrative Procedure Act with re- 
spect to the appointment, salary and tenure of Examiners. What 
changes do we want there? What changes would I make in the rules 
of practice and procedure? 

I think I’d make some changes in the practitioners! I’d make 
practitioners so they would limit their cross examination to what is 
reasonably necessary to bring out the truth, the whole truth and noth- 
ing but the truth. I’d change practitioners so they would not come 
into a hearing and have five practitioners on the same side of the case 
all ask the same questions to the same witness. I’d change practitioners 
so that they would not come into a hearing with testimony that had 
been long and carefully prepared and written up into a prepared state- 
ment and then proceed to read it into the record at twenty cents a page 
when they could offer it as an exhibit. 

I would change practitioners to know the difference between what 
is relevant and irrelevant in rate cases. Perhaps I’d change one prac- 
titioner to learn those things myself. 

But in all seriousness, and in the minute that is left of my five, 
I think there is a broad program that we ought to do and the changes 
I would make broadly stated would be, first to liberalize, but not abolish, 
the present statutory provisions as to delegation of authority and the 
provisions as to the right of reconsideration by the entire Commission. 
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My views on those matters are pretty well summed up in the amended 
S. 2348 which was introduced last year in Congress. 

Second, the changes I would make would include some legislative 
changes to establish Hearing Examiner status, pay, tenure, that would 
recognize full dignity, responsibility and importance in Hearing Exami- 
ners, but without setting them up as Federal Judges (which they are 
not) and without ham-stringing the Commission in its performance of 
its own duties and in its operation and management of the Commission. 

Third, I would revise the rules of practice to permit examiners in 
hearings to tighten up on the hearing conduct as to cross examination, 
as to the relevancy and materiality of testimony and as where necessary 
to individual conduct. 

Finally, my program of changes would very definitely include less 
regulation. I mean an outright repeal of some sections of the law and 
sufficient money for the Commission to do the job that is left for it to do. 

Mr. Matthew: Thank you, Mr. Burchmore. We will now hear from 
Mr. Moerman. 

Mr. Moerman: Mr. Moderator, gentlemen: When the Hearing Ex- 
aminer requirement was imposed generally on administrative agencies, 
the Commission held back until the Supreme Court laid down the law. 
By that time thousands of cases had been heard by examiners, not 
properly qualified, and things were in a pretty sorry mess until the 
courts rescued the Commission by holding a party couldn’t complain 
about not having had a fair hearing if he hadn’t raised the issue before 
the Commission. 

Now, areas of confusion still exist in connection with the Com- 
mission’s prosecuting and deciding functions and they ought to be 
cleared up to prevent the Commission from running afoul of the Admin- 
istrative Procedure Act again. 

A minority of the Attorney General’s Committee on the Adminis- 
trative Procedure Act was of the view that decisions should be made by 
one tribunal and that the prosecutions and investigations should be 
carried on by an entirely different agency. However, the majority of 
the committee felt that due process could be satisfied by ‘‘an appropriate 
internal division of labor.’’ 

The Bureau of Law is the Commission’s legal arm. It gives advice 
to the Commission. We know that difficult legal problems in cases are 
worked on by the Bureau of Law for the Commission. 

Now, at the same time, because the Bureau of Law has recently 
absorbed the motor carrier law and enforcement unit, personnel of the 
Bureau of Law are prosecuting while at the same time the Bureau of 
Law is acting as the Commission’s lawyer. 

Furthermore, taking a cue from Commissioner Arpaia’s feeling 
that motor carrier cases ought to be handled more scientifically, the 
Bureau of Law has, in a recent case involving a Section 5 application 
covering a merger, consolidated with an investigation of possible vio- 
lation of Section 5, the Bureau of Law in such a proceeding has 
introduced exhibits showing operating authorities of competing carriers, 
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showing mileages, showing revenues; in other words, the Bureau of 
Law almost completely duplicated the case of the motor carrier pro- 
testants. To say the motor carrier protestants active at the hearing 
were dumbfounded to find the Bureau of Law acting as both prosecutor 
and protestant is putting it mildly. 

So the Commission ought quickly to isolate the prosecuting and 
investigating functions away from those upon whom it leans for legal 
advice. I would be satisfied if the prosecuting personnel were publicly 
identified and public notice given that examiners in the Commission 
will consider only such matter, to quote the Attorney General, ‘‘as is 
presented in open hearing where it can be known and met by those who 
may be adversely affected thereby.’’ 

On the other point I think the Bureau of Law ought to pull in its 
horns on economic evidence such as is put into cases by protestants. 

If Commissioner Arpaia is anxious, and I think he is, to handle 
certificate and merger matters by having the Commission’s staff present 
an economic picture to the Commission, then a public counsel’s office 
ought to be set up so parties can be fairly advised as to what goes into a 
grant or denial of an application. 

I know that a new application is in the nature of an initial license 
proceeding in which the Commission is free under exemptions in the 
Administrative Procedure Act to act pretty much as it pleases. However, 
I am not so sure that finance cases are initial license cases inasmuch 
as the parties already have their operating rights in most cases and in 
the case of certificate holders who are taken ill and no longer operate 
their businesses, the finance application may involve the sick man’s 
whole estate, the work of a lifetime, so I think the Commission ought 
to be very careful in cases of that sort. 

For the above reasons, the Bureau of Law ought to get out of the 
prosecution and protesting business. I think you will agree as you 
listen to the words of the Senate Judiciary Committee telling us what 
the Administrative Procedure Act is in a few sentences. 

‘‘Although it is brief, the Administrative Procedure Act, is a 
comprehensive charter of private liberty and a solemn undertaking of 
official fairness. It is intended as a guide to him who seeks fair play 
and equal rights under the law as well as to those invested with executive 
authority. It upholds law and yet lightens the burden of those on whom 
the law may impinge. It enunciates and emphasizes the tri-partite 
form of our democracy and brings into relief the ever essential declara- 
tion that this is a government of law rather than of men.’’ 

Thank you, Mr. Moderator. 

Mr. Matthew: Thank you, Mr. Moerman. May we now hear from 
Mr. James H. Morrison. 

Mr. Morrison: I am not so sure that our moderator has done us a 
disservice by suggesting the short time had been first suggested. It 
reminds me of the time I worked for John Courtney who was Western 
Traffic Manager here for the Denver and Rio Grande Railroad. We were 
discussing a mutually known person whom he thoroughly despised and 
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had a running feud with for years and being a good Irishman he kept 
his feud always alive. 

I said that Nate had some very strong notions that disagreed quite 
a bit with his. He said: ‘‘Nate is the sort of a man who takes between 
a half and a whole hour to expose his ignorance. I can do that in five 
or ten minutes.”’ 

So probably we have been done a service rather than a disservice. 

My own suggestion deals specifically with Rule 21 of the General 
Rules of Practice in which I believe there is a change needed. That 
rule requires an amendment to provide for notice to the parties of 
requests for extension of time where an extension of time may work to 
the disadvantage of some of the parties to the proceeding. We have 
recently had a curious experience about that very matter ourselves 
which brought it to our close attention. Exceptions to an examiner’s 
proposed report were due on the 23rd of March which fell on Monday. 
In order to protect against the probability of an extension, we checked 
with the Chief Examiner on Tuesday, the 17th of March by wiring 
him and receiving his response on the 18th of March saying that no 
request had been made for an extension of time. 

So wishing to be fair to everybody concerned, we mailed it on the 
18th of March so as to arrive in Washington probably on the 20th, but 
certainly on the 23rd when exceptions were due. 

After mailing, we were surprised to be informed on Friday after- 
noon the 20th of March that one of the counsel for the carriers had 
phoned to the Chief Examiner requesting an extension of time. The 
extension was granted and because of the three hours difference in time 
we were able to receive a wire late Friday afternoon telling us that the 
time for filing exceptions had been extended and incidentally informing 
us that the time for Western exceptions would be the 30th of March. 

The carriers’ counsel was probably surprised to receive our brief 
in his office and he took prompt and fair action by notifying the Com- 
mission and us that he would return it without review. 

So far as he was concerned, beyond the fact that probably his 
office was a little disorganized, his actions were very fair and I don’t 
mean to cast any aspersions on him, but it is easy to see that in the 
hands of less ethical men, the receipt of a pleading at that stage of the 
hearing could be of considerable disadvantage to the party who had 
made probably more than a fair effort to meet a filing date. 

It is my suggestion, therefore, that Rule 21, paragraph (b), be 
amended so as to provide that a request for extension of time within 
which to file a pleading other than those excepted from that rule, be 
made within not less than ten days of the due date for that pleading. 
While ten days is suggested, probably a slightly shorter time might 
suffice such as in a case of illness of counsel or for other good cause 
that could be shown. 

But, in any event, a surprise extension requested on the last day 
prior to the due date should not be granted and the rule should be 
modified so all parties to a proceeding may have full and sufficient 
notice of the intention to request an extension of time. 
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Thank you, Mr. Moderator. 

Mr. Matthew: Thank you, Mr. Morrison. Our question and answer 
period is now at hand. We have perhaps a half hour or a few minutes 
longer to cover this part of the responsibilities of the panel. No ques- 
tions in writing have thus far been received from the floor. I have 
some now. Some have just been handed to me. 

Without waiting to review them, may I say about this procedure 
that unless there is objection, I shall attempt to formulate the questions 
in line with discussions which have been afforded us by members of the 
panel, and also questions which have been furnished me and suggest 
that I should state the question and then invite members of the panel 
by raising their hands to indicate whether they desire to be heard. 
After members of the panel have been heard we will invite comments 
and questions from the floor. 

It is difficult to screen all of these questions so as to present them 
in the order in which they appear to be of importance. We shall do 
our best. 

The first question which I would present has been suggested in the 
remarks of at least two of our panel speakers and is phrased as follows: 

More delegation of authority has been suggested by Commissioner 
Arpaia and others. Should this go so far as to give the power of final 
adjudication to Boards of Employees? Do members of the panel wish 
to be heard? I recognize Mr. La Roe. 

Mr. La Roe: It depends what is meant by final adjudication. I do 
think that boards similar to the Board of Suspension should be set 
up to handle and decide these small cases and I would let them really 
make the decision, but I would preserve the right of appeal. I do not 
believe that in those small cases it should be a right of appeal to the 
full Commission. I think that an appellate division of three members 
which was staggered from time to time so as to change the personnel 
would be desirable. But I do think that not over twenty per cent 
of such cases decided by the lower boards would be appealed and a great 
load would be taken from the shoulders of the Commission. 

Mr. Moerman: I feel that an appellate division should have not less 
than five members. The three member appellate division is so closely 
associated with the present set-up of the divisions that I think the public 
might lack a bit of confidence if you had what was in essence a division 
decision. I think there should be finality by a decision by an appellate 
division of the Commission of at least five members. 

Mr. La Roe: I disagree with my able partner. I think one of the 
very purposes of this thing is to relieve the work-load. You take a 
$40.00 reparation case. It is decided by a competent board which is just 
as good as the Board of Suspension, and that is a very high class board. 
Take a board, for example, consisting of the Assistant Chief Examiner, 
Mr. MeCoy, Howard Hosmer, who is one of the finest examiners they 
ever had down there, and some other examiner who is of high quality 
and have those three men decide these small cases; they can do it as 
well as any division of the Commission can. 
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Why should you make five members of the Commission who are 
over-worked already deal with that kind of a case? Why in a Federal 
Court you don’t have that many. In the Federal District Courts one 
man decides your case and on appeal you have three at most until you 
get to the Supreme Court. I violently disagree that five Commissioners 
should have their busy time taken up with matters of this kind. 

Mr. Matthew: Does Mr. Burchmore care to express himself? 

Mr. Burchmore: My answer to the question is definitely no. You 
must have first some requirement as to competency of the board and, 
second, have some right of appeal. I think that the views of this 
Association are pretty well stated in the amended S. 2348, which would 
relax the limitation on delegation, allow the Commission to delegate to 
one qualified employee of the present status required by the Act and 
allow the Commission by general rule to limit the right of reconsidera- 
tion and right to petition for reconsideration, would not take off all the 
limits. 

Mr. Matthew: Mr. Moerman, do you care to speak? 

Mr. Moerman: To misquote Shakespeare, the quality of mercy is 
not strained. A $40.00 case is as important as a $40,000.00 one. I favor 
five Commissioners on the appellate division. 

Mr. Matthew: Mr. Morrison, do you care to express yourself ? 

Mr. Morrison: I have a single observation on that and that refers 
to suspension proceedings. I think they have become depressed in im- 
portance but they are probably some of the most important proceedings 
the Commission handles. I recall a very small item in our tariff some 
years ago affecting nothing but the estimated weight on oranges in boxes 
and it resulted in a very small change as far as the weight was con- 
cerned, but the total effect was an increase of something like eight 
million dollars in total freight bill from California alone and consider- 
ably larger increase from Florida. 

So, notwithstanding the fact a single item in a tariff might be 
under suspension, the case might be very large, might well justify more 
than the five Commissioners recommended by Mr. Moerman. 

Mr. Matthew: Pardon me a moment. Right in line with what Mr. 
Morrison has suggested, a question has come from the floor which I 
think is pertinent. I’d like to submit it at this time perhaps for some 
further observations by Mr. Morrison as well as other panel members. 
Can it not be requested of the Commission that suspension orders be 
issued at least three days prior to effective date to permit of dissemina- 
tion of information of non-application by effective date? We shall 
hear from Mr. Morrison and then from the others. 

Mr. Morrison: I very greatly favor a rule of that character. In 
other words, there should be sufficient time allowed to notify both ear- 
riers and shippers that the rate will not go into effect as proposed. 

Mr. LaRoe: I will go further than that and say the present appellate 
procedure with respect to suspension cases is a huge joke and hurting 
the Interstate Commerce Commission. 
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I don’t like to see the Interstate Commerce Commission hurt. I 
like it too much. What good does it do if the Board of Suspension 
allows a rate to become effective without suspension and you have the 
right of appeal. You may have only 24 hours. Why the appellate 
division can’t even consider it within that time and I thoroughly agree 
with the questioner that some provision should be made whereby there 
would be at least enough elbow-room to make some kind of an intelli- 
gent appeal. 

Mr. Matthew: Mr. Moerman. 

Mr. Moerman: I have a very strong feeling the Suspension Board 
ought to be required to act on proposed rates at least seven days before 
effective date and all parties be notified by telegram so that they have 
the information at least seven days before that date and that appeals 
be authorized to be filed by telegram so that the appellate division will 
have a little time to turn around and act on some of these crucially 
important matters. 

Mr. Burchmore: Well, that is all very nice. I’d love to get word of 
suspension orders a week before the tariff becomes effective, but I don’t 
think we ought to push the Commission back on this so far that they 
meet themselves coming. The present rule allows you to file a petition 
for suspension within ten days of the effective date. Now the time we 
are going to allow ourselves is going to get to the point where the petition 
is going to have to be acted upon before it is filed. 

Mr. Moerman: Most of us sit around and wait for the ten day period. 

Mr. Burchmore: With the thirty day period of notice for publica- 
tion of rates, certainly there would have to be a change in the rule as 
to time within which it must be submitted. If you make the Commission 
act seven days before effective date, you would have to file the petition 
seventeen days in advance. 

Mr. LaRoe: It should be very easy to change that. I agree with 
Mr. Moerman that the Commission ought to make the periods reasonable. 

Mr. Matthew: May I suggest that we might have comments from 
the floor. 

Mr. Morrow: I am wondering what a man would think about this 
statement. Suppose you preserve the right to appeal in the days when 
all applications for suspension went up to a member of the division, 
went up the night before they had to act, and if we had the same type 
of action on appeals, I wonder if we aren’t arguing about a distinction 
without a difference. 

Mr. Matthew: Anything further from the floor? 

Mr. Matthew: We might as well close the discussion on this par- 
ticular question. Another question has come from the floor, also re- 
flected in some remarks made preliminarily. We might take two ques- 
tions in conjunction because they are somewhat related. 

The question as it comes from the floor is phrased as follows, ad- 
dressed, by the way, to Mr. LaRoe, Jr. Does not the statute require 
the Commission to give a reason for denying petitions and so forth which 
they do not do? All you get is ‘‘your petition is hereby denied.’’ What 
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changes can be made to require the Commission to state fully the reasons 
for denying a petition? 

That first question is, should the petitions for re-hearing or other. 
wise be denied without assignment of the reasons for the denial? In 
conjunction with that, we might consider this somewhat related ques- 
tion: May the Commission rightly refuse oral argument when requested 
by any party to a formal proceeding? 

I think that members of the panel can express themselves on those 
two questions somewhat in association. 

Mr. LaRoe: Well, Mr. Moderator, I will express my view because 
I feel strongly about it. I think that nothing hurts an agency like the 
Interstate Commerce Commission any more than arbitrary action. Why 
Hitler can deny something by just saying ‘‘nein,’’ but I don’t think 
the Interstate Commerce Commission ought to operate that way. I 
think they ought to give at least a brief statement of the reasons for 
the denial. 

As to oral argument, I already expressed myself. I don’t see why 
the law should require the Federal Communications Commission to grant 
oral argument upon requests as it does while at the same time authorizing 
the Interstate Commerce Commission arbitrarily to deny oral argument 
in any case that it pleases. That is wrong. That is not full hearing. 
And I think the Interstate Commerce Commission ought to be very 
careful about both of those matters. 

Mr. Matthew: Does any other member desire to express himself ? 

Mr. Moerman: Mr. Moderator and gentlemen, as a practical matter, 
the Administrative Procedure Act affords very little protection to parties 
who come in and file an application asking for something. There is a 
specific exemption with respect to so-called licensing proceedings, appli- 
cations for motor carrier rights, cases involving rates and adjustments 
of rates. So that frankly we don’t have as much protection from the 
law as I would like to see. 

On the other hand, the licensing cases are responsible for the prin- 
cipal burden which the Commission has before it today and those cases 
are initiated by parties who want something. 

I guess the great bulk are being denied these days and I think to 
require that the Commission grant oral argument at the request of the 
parties, as a practical matter, knowing about the facts as I think I do, 
would mean a virtual break-down in the Commission functioning. It 
would be one way to take all of the Commissioners’ time. 

Mr. Burchmore: The rules allow opportunity for oral argument 
before the conclusion of the hearing before the presiding officer. If 
the Commission were required by law to grant oral argument wherever 
it was requested, I fancy that no Commissioner would have sufficient 
time after the oral argument to read the eight thousand pages of ma- 
terial I heard yesterday was brought up for perusal within a month. 

Mr. Matthew: Now we may hear from the floor. Does any member 
have views or questions to present to the members of the panel? Then 
may we pass to another question. Here we depart for the moment from 
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questions of procedure and practice and perhaps go into the field of 
organization. This question is suggested and I think it might be pre- 
sented now. 

Should the Bureau of Motor Carriers be abolished as contemplated 
in the Wolf Report? Does anybody wish to be heard? 

Mr. LaRoe: I am very much concerned about that matter. The 
motor carriers and the water carriers are comparatively newcomers into 
the field of regulation as compared with the railroads. For many, many 
years the Interstate Commerce Commission has been set up to regulate 
railroads and they have become accustomed to it. Now, as Mr. Moerman 
explained yesterday, when the Motor Carrier Act was passed, Congress 
felt very strongly that there ought to be a separate bureau of motor 
carriers so that these agencies would have specific protection and a 
portion of the Commission which was expert, as John Rogers was, for 
example, in handling motor carrier cases, these cases, gentlemen, are 
important enough to require adjudication by real experts like John 
Rogers. 

Now if you merge the Bureau of Motor Carriers into the other func- 
tions of the Commission in such a way that the Bureau of Motor Carriers 
is wiped out, who is going to show any particular interest in motor car- 
riers and who will be expert in motor carrier matters as John Rogers 
was? I want to say that the Bureau of Water Carriers is small and 
inadequate. It is almost pitiful. 

Even if you let the separate present Bureau of Water Carriers con- 
tinue to function, it wouldn’t be anything like adequate. If you merge 
it into the Commission as a whole, it gets lost entirely and who is going 
to say anything on behalf of water carriers? 

I am very much concerned about the whole thing because I think 
that motor carriers and water carriers are essential to the nation and 
I think they ought to have some kind of an expert adjudication by 
specially qualified people. 

Mr. Matthew: Mr. Burchmore. 

Mr. Burchmore: A rate case is no different because is it a truck 
rate involved than it is when a rail rate is involved so far as the type 
of issuance and requirements of the personnel that are handling the 
matter for the Commission. 

Well, if we have to have a separate Commission for water carriers 
and a separate Commission for motor carriers and rail carriers; I think 
it is an expensive luxury and all forms of transportation would be more 
fairly and more impartially administered and regulated if the same 
organization had the responsibility for passing upon the lawfulness of 
the rates of all. 

Mr. Moerman: The point is the Bureau of Motor Carriers, for ex- 
ample, is doing processing work. The hearing officers and examiners 
are hearing the cases. So far as adjudication, that is the Commissioner’s 
job and everything that is done below the Commissioners is simply the 
process of getting the case ready for decision. 
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So that if the motor carriers want it we can set up a chaplain’s 
office in the Commission where they can come and betray their psycho. 
logical immaturity, cry their hearts out about the unfair treatment they 
are getting, and I hope that will satisfy them. (Laughter). 

Mr. Matthew: Mr. Morrison, have you any views on this? 

Mr. Morrison: This is a very dangerous place to be between such 
crushing forces as we have here. 

Mr. Matthew: There should be comments or questions from the floor, 

Mr. Weckstein: I agree with Mr. Moerman as to the regulation in 
Washington. He forgets there are field offices which serve more than 
an active purpose. In the Bureau of Motor Carriers, the small operator, 
the G. I. who has just returned from service, the little accident case, the 
large accident case as we had one in New Jersey recently involving some 
ten deaths, is treated instantly by a specific bureau, trained to handle 
those matters. Questions are answered administratively at once without 
the need of seeking an interpretation that may take three weeks from 
the Bureau. If that were wiped out, the small operator, and I think 
that all the carriers, at least thirty to fifty per cent operate only one 
truck, receives most of his benefit and most of his service. I must 
heartily disagree with my good friend Sam. 

Mr. Moerman: Well, under the Wolf Report, as I told you yesterday, 
there is no proposal to make a single change in the field offices. If Mr. 
Weckstein is right, that he gets his relief quickly from the field office, 
I can assure him under the Wolf reorganization there wouldn’t be any- 
thing changed. 

Mr. Matthew: Anything further from the floor? 

Here is a somewhat related question addressed to the panel gen- 
erally. I think it is sparked particularly by observations of Mr. LaRoe. 
I will read the question. Would not the efficiency of the Commission 
best be accomplished by assigning cases in accordance with their special 
abilities, experience and special training rather than by any rigid system 
in rotation in assigning cases? I think that question is well formulated. 

Mr. LaRoe: Yes, I think I understand the question. I do know 
that in the earlier years at least the Interstate Commerce Commission 
assigned cases in accordance with the skill of the examiner and it worked 
beautifully. Let’s go way back to the old days to avoid the present 
personalities. We had an examiner named Cloud Marshall, one of the 
ablest examiners the Commission ever had. Whenever it was an im- 
portant coal case in the old days it was assigned to Examiner Marshall 
to hear because he was really a coal expert and believe me, he knew how 
to conduct a hearing. The coal hearings were beautifully conducted, 
decisions were intelligent, fair. Now, of course, there is a dangez there 
you have to guard against. It isn’t good policy to have the same judge 
always handling the same type of cases. But I think that within limits 
the examiner who hears a case should be skilled in that field, I don’t 
want an examiner in one of my important cases, say it is a motor carrier 


ease, who has never had anything to do with motor carriers. Things 
go over his head. 
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I had a very important lawyer, one of the biggest in the nation, say 
to me the other day he was sick at heart because of the difficult case, 
everything seemed to go over the examiner’s head. It was a type of 
ease the examiner had never handled before. 

So I don’t believe in this rotation business. Rotation results in assign- 
ing to a case a man who may have no background for the consideration 
of the particular case. 

Mr. Burchmore: I disagree violently. I believe in rotation and I 
ask Mr. La Roe whether he’d rather have a case in which the case was 
over the examiner’s head or have a case where the examiner was over 
Mr. La Roe’s head. 

I think this matter of the expertness in the type of case is greatly 
over-played and I think it is one of the objections to the proposed 
change of Administrative Procedure Act that is not really valid. The 
important thing is to have a caliber of personnel that is worthy of con- 
ducting any hearing. A lawyer or hearing examiner who is able to 
conduct a true hearing in any kind of case could conduct a hearing 
in any other kind of case. 

Our federal judiciary, for example, whom, of course, are the leading 
members of the Bar and Judges appointed by the President, they don’t 
have a division that hears bankruptcy cases and another division that 
hears personal injury cases and the like. The same Judge will one day 
hear one kind of a case and next day another. 

Now a truly able force of hearing examiners ought to be able to 
jump from one kind of a case to another. 

Mr. LaRoe: And be quite content, Mr. Burchmore, to have to try 
a case, an important rate case before an examiner who says, ‘‘ Will you 
please explain to me what a proportional rate is?’’ 

Mr. Matthew: Mr. Burchmore, you can answer that one. 

Mr. Burchmore: I can explain it to him the way I want him to 
adopt it. (Laughter) 

Mr. Moerman: I was in a case recently, gentlemen, involving an 
application for east-bound rights by a water carrier. On the second day 
of the hearing in the afternoon, the learned examiner suddenly looked 
up and said to the witness, ‘‘What is ballast? What do you mean by a 
ship proceeding in ballast?’’ In spite of that fact, I go along with 
the idea of rotating examiners. For twenty years I have learned my 
business at the expense of the poor client. I see no reason why the 
examiners shouldn’t learn their business at the same expense. (Laughter) 

Mr. Matthew: Anything from the floor? If not, I have been ad- 
monished that we can have not more than five minutes more. There is 
one question which I think we ought to include in this discussion. It 
comes from the floor, directed to Mr. Burchmore: It reads: What 
regulation would you repeal in your program for lesser regulation? 
Mr. Burchmore? 

Mr. Burchmore: I have the Alladin’s lamp again! As a lawyer and 
practitioner, I don’t feel especially qualified to say what changes should 
be made in the substantive regulation of carriers. My job is not that 
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of transportation economist or traffic expert or rate man and I don’t 
know what changes should be made in substantive regulation. 

As a lawyer, however, I see some features of regulation which | 
think are totally unnecessary and I will just say one right here and 
now and that is I think they ought to repeal Section 4 of the Act. The 
same principles involved in that Section are and have been recognized 
under Section 3 and as far as the rights of my clients are concerned, 
I would advise them they were amply protected by Section 3, if Section 
4 did not exist. 

Mr. Moerman: Are those railroad clients? 

Mr. Burchmore: I have all kinds of clients, sir. 

Mr. Morrison: I think a very important part of Section 4 is com- 
pletely overlooked by Mr. Burchmore and consequently, I must disagree 
with him. The burden under Section 4 of establishing the justness of 
the departure proposed by the carrier is upon the carrier. There is 
no burden imposed on the carrier by Section 2 as to personal discrimi- 
nation or Section 3 as to preference and prejudice. 

Now the aggregate of intermediates clause of Section 4 may very 
well be handled under Section 3. But what a great many proponents 
of the repeal of Section 4 completely overlook is that very important 
matter of shifting the burden on to the shipper as a complainant which 
the carrier now bears under the Act as the proponent of the change, and 
I believe the law should be protected. If Section 4 should be repealed, 
that part of its provisions should be incorporated into Section 3 and 
in that respect my disagreement is not quite so violent as otherwise it 
would be. 

Mr. Burchmore: I’d like just a moment to reply to that and to say 
that the protection is still amply afforded by the suspension power of 
the Commission and in a case of a suspension which would be forthcom- 
ing where there were a true violation of 4th Section principles either 
long and short haul or aggregates of intermediates, would place the 
burden on the carrier proposing the change. As a matter of fact, today 
the Suspension Board and the 4th Section Board work together where 
there is a suspension petition and a 4th Section application at the same 
time. My understanding is that if one passes on the thing first the other 
goes along with it and vice versa. You just have a complete duplication 
of function. 

Mr. Moerman: Mr. Moderator, I propose the recodification of Parts 
1, 2, 3 and 4 of the Interstate Commerce Act. I think they have out- 
lived their usefulness as separate parts. I suggest a recodification. 

Mr. Matthew: Perhaps appropriately now it is apparent that our 
time has expired. (Laughter) 

I am sorry it is impossible to take up a number of questions which 
have come from the floor and which I have read with great interest. I 
put as many as I could to the panel within the time available. I am 
sorry we couldn’t cover the greater field which we could have covered 
if the time had been available to us. (Applause) 
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President Schwietert: I certainly want to thank the panel members 
for that interesting discussion. It is unfortunate that we didn’t allow 
more time. I think we used more time yesterday for the panel discussion ; 
we could have used more today. 

If we have another program of this nature instead of taking a 
day and a half for the meeting, we will make it two and a half and 
give the panel a little more time to answer some of the questions. That 
is all of our formal business session except for one pleasant duty which 
I still have to perform. Whereupon, Mr. Schwietert introduced Mr. 
Howard Freas. 


Remarks of Mr. Howard Freas, President 1953-54 


President-elect Howard Freas: Mr. Schwietert, when you assumed 
the duties of this office in response to some very complimentary remarks 
by Mr. Turney, you said, ‘‘Wait until the year is up and I will let 
you be the judge.’’ In spite of that modesty just displayed a minute 
ago, I am only hoping that when my year is up and it is time for me to 
give an accounting of my stewardship, it will match up to your record. 

I appreciate very deeply the honor you conferred but I am equally 
sensitive to the correlative responsibilities. I have been a practitioner 
since 1929 and during that time I have had the opportunity to learn 
to know and to know quite well a number of those who I am now to 
follow. 

They have been men of exceptionally high character who have 
done a splendid job in furthering the high ideals of this Association. 

They have accomplished much, but:much remains to be done and 
with the high type of cooperation that has become a standard of this 
Association, we shall continue to move forward. 

I am grateful for the opportunity to serve you and I pledge to you 
my very best efforts. (Applause) 

I should like to call on the new men with whom I am to be closely 
associated to say a few words if they will, but at least take a bow. Mr. 
Wilbur LaRoe, the Treasurer of this Association. (Applause) Mr. 
James Pinkney, the Secretary. (Applause) 


THANKS TO THE COMMITTEE ON ARRANGEMENTS 


Before the convention adjourned, the group adopted a rising vote 
of thanks for the fine manner in which the Committee on Arrangements 
handled the details of the 24th Annual Meeting. 

Each individual on the Committee performed his task with out- 
standing ability and made the guests feel they were particularly welcome 
in California. The officers of the Association acknowledge with sincere 
appreciation the courtesies extended by the Committee as well as the 
San Francisco Regional Chapter members. 

A bus ride for the ladies provided by the Pacific Greyhound Lines 
on the morning of May 13th was truly an enjoyable occasion and it was 
made doubly so by the delightful luncheon served at the Cliff House 
as the guests of the Southern Pacific Company. 
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The reception at the close of the first business session by the Atchi- 
son, Topeka & Santa Fe Railway System, was a most delightful affair, 

Immediately following adjournment of the convention more than 
one hundred members and their wives enjoyed a buffet luncheon and 
boat trip around San Francisco Harbor as guests of the Pacific American 
Steamship Association. The officers of the Association are deeply grate- 
ful for these courtesies. 

All golf facilities in and around San Francisco were made available 
to members who desired to play. 

Members present at the 24th Annual Meeting will long remember 
the Western members, who strived so hard to show the group real 
California hospitality and succeeded during our stay at San Francisco, 
and who did such a wonderful job! 
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Bills Introduced in Congress 


The following bills have been introduced in the first session of the 
83rd Congress : 


Hours of Service 


H. R. 5305, Mr. Crosser, May 20, 1953. To amend the Hours of 
Service Act approved March 4, 1907. (34 Stat. 1415). Would amend 
the so-called ‘‘Sixteen-Hour Law’’ so as to make it a Twelve-Hour Law. 





I. C. C. Emergency Powers 


H. R. 5259, Mr. Wolverton, May 18, 1953. To permit the continued 
exercise under Section 6(8) of the Interstate Commerce Act, until 6 
months after the termination of the National Emergency Program, 
December 16, 1950, of certain powers relating to preference and 
precedence in the transportation of military traffic. 





Railroad Retirement Act Amendments 
S. 1776, Senator Johnson of Colorado, April 27, 1953. To repeal 


those provisions of the Railroad Retirement Act of 1937 which reduce 
the amount of a railroad annunity or pension where the individual 
or his spouse are (or on proper application would be) entitled to 
certain insurance benefits under the Social Security Act. Identical 
with H. R. 2929. 

S. 1911, Senator Johnson of Colorado (for himself, Senator Gillette 
and Senator Langer), May 15, 1953. To amend the Railroad Retirement 
Act of 1937, with respect to eligibility for retirement, compensation for 
years of service before 1937, increase in annuities, ete. 

H. R. 4831, Mr. VanZandt, April 23, 1953. To repeal those pro- 
visions of the Railroad Retirement Act which reduce the annuities and 
pensions of retired employees, the annuities of spouses, and the annuities 
of widows and children of deceased employees, by the amount of certain 
— benefits payable under the Social Security Act. Similar to 

. R. 2929. 

H. R. 4946, Mr. VanZandt, April 30, 1953. To amend Section 
10(a) of the Railroad Retirement Act of 1937 by striking out ‘‘so as 
to provide representation on the Board satisfactory to the largest num- 
ber, respectively, and carriers concerned.’’ (This relates to the selection 
of the employee member and the railroad member of the Board). 

H. R. 5065, Mr. Rees, of Kansas, May 7, 1953. Same as S. 1776. 
Similar to H. R. 2929. 

H. R. 5097, Mr. Cunningham, May 11, 1953. Same as S. 1776. 
Identical with H. R. 2929. 
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H. R. 5254, Mr. Pillion, May 18, 1953. To amend the Railroad 
Retirement Act of 1937 to provide full annuity, for individuals who 
have completed 30 years of service; to provide annuities thereunder 
equal to 50% of the average monthly salaries or wages based on the 
5 years of highest earnings. 

H. R. 5269, Mr. Cunningham, May 19, 1953. Same as S. 1911. 





Rates—Time-Lag 


S. 1461, Senator Tobey, April 29, 1953. This is an amendment 
intended to be proposed to S. 1461 as introduced, and is the draft sub. 
mitted by the I. C. C. 

H. R. 5052, Mr. Dolliver, May 7, 1953. To amend the Interstate 
Commerce Act, to expedite consideration of general rate increases and 
for other purposes. (This is similar to S. 1461 as introduced). 





HEARING ON OWEN CLARKE NOMINATION TO I. C. C. 


The Senate Committee on Interstate & Foreign Commerce is 
scheduled to hold a hearing on the nomination of Owen Clarke to be a 
member of the I. C. C., on June 30. 





COMMISSIONER W. M. W. SPLAWN TO RETIRE 


On June 16, 1953, the White House announced that President 
Eisenhower approved the request of Commissioner W. M. W. Splawn 


to retire on June 30. Dr. Splawn became seventy years of age on 
June 16th. 





J. MONROE JOHNSON TO BE CHAIRMAN OF I. C. C. 


Under date of June 17, Acting Secretary of the I. C. C. announced 
that the Commission has elected Commissioner J. Monroe Johnson of 
South Carolina as its Chairman for the year beginning July 1, 1953 
and ending June 30, 1954. 





J. HADEN ALLDREDGE TO SUBMIT PLAN OF REORGANIZATION FOR I. C. C. 


On May 19, the Acting Secretary of the Commission, Mr. George 
W. Laird, issued a notice that: 

‘‘The Commission having under consideration the report of the 
Wolf Management Engineering Company of the organization and op- 
erations of the I. C. C., has authorized and directed Honorable J. Haden 
Alldredge to prepare and submit to the Commission at as early a date 
as possible a tentative plan of organization along the lines recommended 
in the Wolf Report.’’ 








Rail Transportation 


By Joun F. Donewan, Editor 


Certificate Required for Transportation of Government Freight 


In U. 8. A. C. Transport, Inc. v. United States, the United States 
Court of Appeals for the 10th Circuit has held that a certificate of 
public convenience and necessity is required by a common carrier 
carrying goods in interstate commerce for the government. In doing 
so, the Court followed United States v. Schupper Motor Lines, 77 F. 
Supp. 737. The Court said, ‘‘A common carrier transporting goods 
for the government for hire from one state to another is still a common 
carrier engaged in interstate commerce.’’ 





North Dakota Express Rates and Charges 


In Docket 31066—North Dakota Intrastate Rates and Charges, 
the I. C. C. has found that 1. ec. 1. intrastate rates and charges should 
be brought up to interstate level. Commissioner Mahaffie dissented, and 
was joined by Commissioners Lee, Splawn and Patterson. Commissioner 
Knudson did not participate in the disposition of the proceeding. In 
his dissenting opinion, Commissioner Mahaffie said that ‘‘such an in- 
crease in rates and charges as is here approved will simply cause more 
traffic to be diverted to the competing carriers.’’ 





Railway Express—Missouri Pacific Petition 


The petition of the Trustee of the Missouri Pacific Railroad Com- 
pany, filed with the Interstate Commerce Commission, requesting 
declaratory rulings with respect to the handling of express by the 
Missouri Pacific Railroad Company has been docketed by the I. C. C. 
as Docket No. 31220—Missouri Pacific R. Co.—Petition for Declara- 
tory Orders. The carriers seek the Commission’s answer to two ques- 
tions: 

1. Is there any legal requirement that petitioner continue a con- 
tractual relationship with the Railway Express Agency, Inc. after 
February 28, 1954, the expiration date of the existing contract? 

2. In the event that petitioner were to decline to continue beyond 
February 28, 1954, the contractual relationship between it and Railway 
Express Agency, Inc., what would then be its common carrier duty 
in connection with the type of traffic now handled over its line of 
railroad by Railway Express Agency, Inc.? 
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Free Transportation—I!I. C. C.—Declaratory Orders 


In Docket 31190—Despatch Shops, Inc., Examiner Andrew (, 
Wilkins has recommended that the I. C. C. deny the petition of the 
New York Central Railroad Company for a declaratory order under 
Section 5(d) of the Administrative Procedure Act, to determine whether 
or not it may issue interstate free transportation over its lines to 
employees of Despatch Shops, Inc., a wholly-owned subsidiary. In his 
proposed report, the Examiner says: 

‘*To the extent that they authorize carriers to grant free transpor- 
tation to their employees, sections 1(7) and 22 are permissive and not 
mandatory. Neither these sections nor any other sections or provisions 
of the Act impose any duty upon carriers to give free transportation 
to their employees. Whether a carrier should grant free transportation 
to its employees as authorized by section 1(7) is a matter within its 
own discretion. No provision of the Act authorizes the Commission 
to require a carrier to issue free transportation to its employees. 

**Section 1(7) of the Act is a penal statute and the question 
here presented by petitioner as to whether the granting of free trans- 
portation to employees of Despatch Shops, Inc., is within the exception 
to the general prohibition of that statute, is one for it to decide. If 
petitioner should decide to grant free transportation to employees of 
Despatch Shops, Inc., the question as to whether such action is lawful 


could not be decided by the Commission. It is the duty of the Com- 
mission under section 12 to cause institution of criminal prosecutions 
for violation of the Act. In the event that the Commission caused 
prosecution of petitioner for such action the matter would have to be 
decided by the Federal courts. 





Free P&D Service—Eastern Railroads 


In I&S Docket 6013—Pick-Up and Delivery Charges in Official 
Territory, Division 2 of the I. C. C. has held that the proposed charges 
for pick-up and delivery of 1. c. 1. and any-quantity shipments have not 
been shown to be just and reasonable. The suspended schedules were 
ordered cancelled, but without prejudice to the establishment of pick-up 
and delivery charges in amounts not exceeding 10 cents per 100 pounds 
for each service, and to the cancellation of provisions for an allowance 
to the shipper or receiver. 





Baggage—Checking on Trains 


The I. C. C. has turned down a proposal of the eastern railroads 
to charge passengers for checking baggage on trains. A charge of 25 
cents for each piece of hand luggage and 50 cents for each trunk had 
been proposed. The Commission found that the charges were not ‘‘just 
and reasonable.’’ 
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Demurrage—Truck Drivers Strike 


In Docket No. 31138—Milburn Associates, Inc. v. Erie Railroad 
Company, Examiner John J. Dunlavey has recommended that the I. C. C. 
find that demurrage charges sought to be collected for the detention at 
Paterson, New Jersey, of two cars loaded with clothing from Clearfield, 
Utah, during a truck drivers’ strike, to be unreasonable and that the de- 
fendant be authorized to waive the collection of charges in excess of 
those found reasonable. He recommended that the charges sought to 
be collected be found to be unreasonable to the extent that they exceed 
$1.35 per car per day without allowance for free time or for Sundays 
or holidays. In the course of his proposed report, the Examiner said: 
“In Commerce & Industry Assn. of N. Y., Inc. v. B. & O. R. Co., 281 
I. C. C. 655, the findings of the Commission as to the several complain- 
ants, were governed by the degree of diligence exercised, and upon the 
merits of each claim. In recent proceedings, when the carrier was not 
at fault and the shipper could not have avoided or abated detention 
by the exercise of due diligence, the exaction of the penalty portion 
of the applicable charges has been found unreasonable. The purpose 
of the penalty element in demurrage charges is to induce prompt release 
of equipment by shippers, but that purpose fails when the shipper is 
powerless to act, and in such circumstances to exact a penalty is un- 
reasonable. This principle applies even when the charges have been 
prescribed by an emergency service order of the Commission. Armour 
& Co. v. Atchison, T. & 8. F. Ry. Co., 269 I. C. C. 449. It is concluded 
that due diligence was exercised by the complainant, and that the de- 
tention was caused by its inability to secure truckmen, who under 
normal conditions were available to unload the cars.’’ 





Ex Parte 104—Part I|—Terminal Services 


In Ex Parte 104—Part I]—Terminal Services, Examiner 8. R. 
Diamondson has recommended that the Commission find that the services 
performed by Panhandle & Santa Fe Railroad Company within the 
plant of the American Smelting & Refining Company, at Smelter, Texas, 
without charge in addition to the line-haul rates, to be in violation of 
Section 6(7) of the Interstate Commerce Act. 

Examiner Diamondson has also recommended that the I. C. C. find 
that the switching services performed by the Milwaukee Railroad at 
the Milwaukee Plant of the Jos. Schlitz Brewing Company, without 
charge in addition to the line-haul rates, to be in violation of Section 
6(7) of the Interstate Commerce Act. 





FINANCE MATTERS 
Boston & Maine Mahaffie Act Application 


The Interstate Commerce Commission has told the Boston and Maine 
Railroad to proceed with a securities modification plan it approved in 
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1951. The plan was designed to eliminate more than $75,000,000 in 
dividend arrearages and to simplify the capital structure of the railroad 
by reducing the number of stock issues from 8 to 2. Commissioner Lee 
dissented. Commissioner Patterson did not participate in the disposition 
of the case. 





Campbell’s Creek R. R. Stock 


Division 4 of the I. C. C. has authorized the Campbell’s Creek Rail- 
road Company, subject to certain conditions, to issue $160,000 of com- 
mon capital stock, to be sold at par to the applicant’s parent company, 
the Amherst Coal Company, with the proceeds to be used to purchase 
a Diesel locomotive or to reimburse the parent company for advances 
made for that purpose, and for the construction and equipment of a 
service shop, and additional working capital. 





Job Protection—Officers 


In F. D. 17972—Louisiana Southern Railway Company Control, 
Division 4 of the I. C. C. has dismissed the petitions of D. W. McDow, 
who was Vice President, General Manager and Treasurer of Louisiana 
Southern Railway Company, and Robert J. Casey, who was Master Me- 
chanic of the Louisiana Southern Railway Company at the time it was 
acquired by the New Orleans and Northeastern Railroad Company, a 
wholly-owned subsidiary of the Southern Railway Company. 

The petitioners alleged that they have been or will be deprived of 
employment by reason of the consummation of the transaction and re- 
quested the entry of an order further qualifying the so-called Chicago 
& N. W. Ry. Co. Merger, (261 I. C. C. 672) conditions which were im- 
posed in the Louisiana Southern case. The petitioners sought a finding 
that they are entitled to the protection afforded by such conditions. 

Division 4 found that the job protection provisions of Section 
5(2)(£) of the Interstate Commerce Act relate to employees only, and 
not to officers. Division 4 said that the question of the construction of 
the statute was a matter within the jurisdiction of the courts and not 
of the Commission. 





LABOR MATTERS 
Carmen’s Wage Differential Negotiations 


The request of the Brotherhood of Railway Carmen for a single rate 
of pay for carmen, whether they work on freight cars or passenger cars, 
is being mediated by the National Mediation Board. For many years 
carmen working on freight cars have received a lower rate of pay than 


those working on passenger cars. The union seeks to have this differ- 
ential eliminated. 
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Reemployment Rights—Korean War Prisoners 


The Secretary of Labor has assured returning Korean War prisoners 
that they are not subject to the 4-year military limitation on reemploy- 
ment rights. He said that veterans whose service extended beyond 4 
years due to imprisonment in enemy camps can claim their pre-service 
jobs. He said, *‘It is clear that the Congress did not intend to deny 
reemployment rights to one who is involuntarily retained in service, 
particularly if the involuntary retention was due to imprisonment by 
the enemy.”’ 





STATISTICS 
Steam Railway Accidents 


The I. C. C. Bureau of Transport Economics and Statistics has 
issued a preliminary summary of railway accidents for the first three 
months of 1953 as compared with the first three months of 1952. 

During the first three months of 1953 there were 22 passengers 
killed and 559 passengers injured in train and train service accidents, 
while during the first three months of 1952 there were none killed and 
486 injured in such accidents. During the first three months of 1953 
there were 71 employees killed and 4653 injured while on duty, as com- 
pared with 88 killed and 5399 injured while on duty during the first 
three months of 1952. 





PERSONNEL MATTERS 
Vore Made Defense Transportation Director 


The Secretary of the Defense has announced the appointment of 
Kenneth L. Vore as Director of Transportation for the Department of 
Defense. He has been Director of the Military Traffic Service of the 
office of the Secretary of Defense for the past two years. He will be 
responsible for assisting the Secretary of Defense in the direction, 
authority and control over all Department of Defense domestic and 
foreign transportation activities. 





Association of Southeastern Railroads 


President Harry L. DeButts of the Southern Railway System, has 
announced that the Association of the Southeastern Railroads has been 
organized to take the place of the present Southeastern Presidents’ Con- 
ference of which he has been Chairman. Jervis Langdon, Jr., of Wash- 
ington, D. C. has been selected to head the new organization as full-time 
Chairman with temporary offices at 1757 K Street, N. W., Washington 
6, D. C. Mr. Langdon has been special counsel for the southeastern rail- 
roads in the division cases and other litigation before the I. C. C. Like 
its predecessor, the new Association, the announcement said, will deal 
with matters in which the southeastern railroads have a common interest. 
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LEGISLATIVE MATTERS 


Rate Increases—Time-Lag Bill 


Hearings on S. 1461, the ‘‘Time-Lag’’ bill have been held by the 
Senate Committee on Interstate and Foreign Commerce on May 5-7. 
The bill was supported by the railroads, the National Industrial Traffic 
League, the Federation for Railway Progress, the Northwest Horticul- 
tural Council, the Manufacturing Chemists Association, Inc., the Na- 
tional Grange and The American Trucking Associations, Inc. Opponents 
of the bill include the Interstate Commerce Commission, the National 
Coal Association, National Farmers Union, International Apple Asso- 
ciation, National Council of Farmer Cooperatives, the Southern Traffic 


League, and the Department of Agriculture. The bill was also opposed 
by the water carriers. 





Trip-Leasing Bill 


The Department of Agriculture has advised the House Committee 
on Interstate and Foreign Commerce that it supports the enactment of 
H. R. 3203, known as the Trip-Leasing Bill, which would deprive the 
I. C. C. of authority to place any limitation whatever on the duration 
of truck leases and any limitation on the nature of the compensation 
paid as between the lessor and the lessee. The Solicitor of the Depart- 
ment of Agriculture advised the Committee that ‘‘if the long-established 
practice of trip-leasing farm affiliated trucks to the certificated general 
freight carrier is abolished it cannot be denied that modern agricultural 
marketing will be disrupted and heavily burdened with transportation 


difficulties which are in conflict with the Agricultural Marketing Act 
of 1946.’’ 





MISCELLANEOUS 


Commerce Department Reexamining Transportation Activities 


In an address at the Transportation Luncheon of the U. S. Chamber 
of Commerce, Robert B. Murray, Jr., Under Secretary of Commerce and 
Transportation, has said his office is reexamining the various transpor- 
tation activities which come under the jurisdiction of the Department 
of Commerce so as to lessen, where feasible, government participation, 
and to reduce federal expenditures and promote private initiative as 
much as possible. He said these activities include commercial aviation, 
federal highways, merchant marine and inland waterways. He said 
that the Department of Commerce has no desire to absorb the economic 
regulatory functions of the Interstate Commerce Commission, Civil 
Aeronautics Board, or the Federal Maritime Board. 
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Distribution of Passenger Train Deficit 


The Study of the I. C. C. Bureau of Accounts and Cost Finding 
respecting ‘‘Distribution of the Passenger Deficit for the Year 1951 by 
Types of Traffic’’ has been revised. This Study was issued as informa- 
tion, has not been considered or adopted by the Commission, and has 
been designated as Statement No. 3-53. 





U. S. Chamber of Commerce Transport Policy 


The Chamber of Commerce of the United States has changed its 
stand on some national transportation issues affecting domestic trans- 
port, as follows: 

(1) Just Compensation Principle: Old Chamber policy which 
called for permitting regulated carriers to earn adequate revenues was 
not changed, although a new paragraph was added advocating that 
regulatory agencies be specifically directed to permit carriers to earn 
sufficient revenues to maintain sound credit and to attract capital, thus 
enabling them not only to provide adequate service, but also to improve 
that service. 

(2) Rate-Making Principles: Old Chamber policy covering prin- 
ciples of carrier rate-making was revised by two changes. One removed 
a former provision that called for giving regulatory agencies broad 
latitude in discharging their rate-making responsibilities. The other 
change calls for requiring these agencies to stop substituting their judg- 
ment for that of management with respect to the effect of carrier rate 
proposals on the volume of business and the revenue to be derived there- 
from. Left over from the present policy is a provision opposing Con- 
gressional rate-making. 

(3) Interference: Old policy opposing regulatory or legislative 
action interfering with proper functions of management was restated 
without any change in position. 

(4) Unprofitable Services: This is a new policy which calls for 
giving the railroads greater latitude in abandoning unprofitable services. 
It says the Interstate Commerce Commission should have authority to 
approve discontinuance of intrastate services that unreasonably dis- 
criminate against interstate commerce if state authorities either deny 
an application or fail to act within a reasonable time. 

(5) Expediting Rate Decisions: This new proposal calls for faster 
action by both federal and state regulatory commissions on carrier ap- 
plications for general rate changes. Earlier policy applied to state 
authorities only. The revised proposal also has been modified to cover 
all types of regulated industries, rather than just carriers under the 
jurisdiction of the Interstate Commerce Commission. A provision call- 
ing for equal protection of carriers against discriminatory intrastate 
rates and fares has been left unchanged. 

(6) Government Transport Rates: This new policy calls for 
federal, state and local governments to pay the same charges for trans- 
port services that the general public must pay. This would require 
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repeal of present statutes that permit government authorities to bargain 
with regulated carriers for special rates that are less than those pub- 
lished in tariffs for the use of the general public. 

(7) Mobilization Planning: This new policy calls for the creation, 
in the event of war, of a single civilian emergency transport agency to 
handle problems of all carriers except gas and petroleum pipelines, 
The single transport agency would be responsible for coordinating both 
military and civilian demands, for transport service and for assuring 
necessary priority for materials and manpower by serving as claimant 
on behalf of carriers. The policy also would require requisitioned trans- 
port facilities to be operated by commercial carriers under contract 
with defense agencies, rather than be operated directly by such agencies. 

(8) Single Federal Transportation Agency: Old Chamber policy 
calling for a single federal transport agency, reporting directly to Con- 
gress, to handle all regulatory, administrative and promotional functions 
for all types of carriers has been modified by removing promotional 
functions which thus would remain under the executive branch of the 
government. 





























Motor Transportation 


By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





1. C. C. Leasing Rules to Become Effective September 1, 1953 


Effective September 1, 1953 all leasing and interchange of vehicles 
will be controlled by the rules and regulations prescribed in the order 
of the Interstate Commerce Commission dated May 8, 1951, as amended 
by the order of May 18, 1953. The latter orders contain several amend- 
ments designed to correct inequities in the original rules issued in the 
order of May 8, 1951. 

The Rules and Regulations apply to the augmenting of equipment 
by Common and Contract Carriers of property by motor vehicles in 
Interstate Commerce subject to part 2 of the Interstate Commerce Act. 
The Rules will apply to interchange of equipment between Common 
Carriers of property and to the lease of equipment by Common and 
Contract Carriers of property, with or without drivers, to private motor 
carriers or shippers. 

Under the order, exemption from the rules, other than those rules 
relative to inspection and identification of equipment and equipment 
rented to Private Carriers and shippers, are provided for: 


(1) Equipment leased by one authorized carrier to another when 


a. between regular route carriers operating between points and 
over routes they are both authorized to serve. 


b. between Irregular Route Carriers operating between points 
within territory both are authorized to serve. 


(2) Equipment to transport railway express traffic or substituted 
motor for rail service, when moving between points that are rail- 
road stations and transporting freight which is on railroad billings. 

L} 


(3) Equipment used solely within municipalities or commercial zones. 


(4) Equipment for transportation performed pursuant to a plan 
approved by the ICC in a Section 5 hearing. 


(5) To the lease of equipment, without drivers, by an authorized 
carrier from an individual, partnership, or corporation whose 
principal business is the lease of equipment without drivers for 
compensation. 


(6) Equipment other than a power unit, provided that such equipment 
is not drawn by a power unit leased from the lessor of such equip- 
ment. This rule will allow the subleasing or interchange of trailers 


ij... 
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or semi-trailers between authorized carriers, when such equipment 
is not drawn by a tractor owned and operated by the lessor. The 
exemption does not permit common carriers to lease such equipment 


to private carriers, but does permit shippers leasing such equip. 
ment to authorized carriers. 


The contracts or leases must be in writing and, when for equipment 
driven by the owner or employees of the owner, for not less than 30 
days. The 30 day rule is waived for a period of six months in case of 
agricultural haulers when they lease to the authorized carrier for a 
return load over direct routes from the destination of the shipment of 
agricultural commodities to the place of origin of such shipment. In 
addition, the 30 day requirement is waived altogether when the equip- 
ment is owned and operated by the producer or grower of the agricul- 
tural commodities or livestock, and when the equipment is being re- 
turned to a point in the state from which the agricultural products 
or livestock were transported. 

The contract covering the leased equipment must provide for the 
exclusive possession, control and use and for the complete assumption 
of responsibility by the authorized carrier. The contract must also 
specify the compensation, which may not be computed on any division 
or percentage of rates or revenue. 

When Power equipment is being interchanged for any through 
movement of traffic, there must be a contract which specifies the point 
of interchange, the use to be made of the equipment, and the considera- 
tion paid. Each carrier must assign its own driver to operate the 
equipment over the routes authorized. This latter rule will not be 
applied where authorized common carriers hold certificates of public 
convenience and necessity authorizing transportation over irregular 
routes of articles or commodities, which because of their size, weight 
or shape, required the use of special equipment; under these circum- 
stances, through movements of such articles or commodities on the special 
equipment may be made without change of drivers at the point of inter- 
change. Interchange equipment must be inspected in a manner provided 
in the leasing rules. When power units are interchanged, they must 
be identified in accordance with the requirements of the Commission’s 
identification rules in Ex Parte MC-41, Part 166. 

Common and Contract Carriers are not permitted to rent equipment 
with drivers to non-carriers unless such service is specified in their 
operating authority. If the service is specified in the operating author- 
ity and equipment is leased with driver to non-carriers, the leasing 
rules must be followed. The rules further prohibit authorized common 
carriers from renting equipment without drivers to non-carriers. 

There is still pending federal legislation which would legalize the 
trip leasing of trucks with drivers but would provide that the terms 
of such leases be in writing. This bill was approved by the House In- 
terstate and Foreign Commerce Committee. Many farm organizations 
have been backing the leasing bill, HR 3203, but the measure was op- 
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posed by some motor carriers, the railroads and Interstate Commerce 
Commission. The bill as amended, would authorize the Interstate Com- 
merce Commission to prescribe regulations requiring that leases cover- 
ing the use of equipment by carriers shall be in writing and signed by 
both parties. The lease must specify the period during which the lease 
is to be in effect and specify the compensation to be paid by the motor 
carrier but the Commission is authorized to promulgate other regula- 
tions as may ‘‘be reasonably necessary’’ to assure that the carrier will 
have ‘‘full direction and control’’ of the vehicle and ‘‘will be fully re- 
sponsible for the operation thereof, in accordance with applicable laws 
and regulations, including the requirements prescribed with respect to 
safety of operation of equipment.’’ 





Illinois Weight Penalty Law Taken to State Supreme Court 


A suit which challenges the constitutionality of the Illinois Truck 
overweight penalty law, was taken under advisement by the Illinois 
Supreme Court after hearing oral arguments, and the court has indi- 
eated that a final decision will not be handed down before the court 
term opens in September. At issue is the 1951 law under which the 
courts can find a truck operator guilty of being an habitual violator 
if he has ten or more overloading infractions, and this constitutes 
grounds for barring vehicles owned by the carrier from the [Illinois 
highways for 90 days. The case now before the Illinois Supreme Court 
is on an appeal by Hayes Freight Lines from a Marion County Circuit 
Court decision which upheld the 1951 law. In defending the law, the 
assistant state Attorney General told the Supreme Court that the use 
of the highways is a privilege and that the legislature may, if it sees 
fit, condition such use or absolutely prohibit it. Counsel for motor 
carriers contended that the state lacks power to enforce any statute 
which means bankruptcy for a company. It was contended that the 
statute is not only regulatory, it is prohibitive. 





1. C. C. Applies “Kenny Doctrine” in Carriers Application for Rights 


Division 5 of the Interstate Commerce Commission recently applied 
the ‘‘Kenny Doctrine’’ to a motor freight carrier in Connecticut, and 
found that part of its operations in transportation of air freight are 
exempt from all but I. C. C. Safety Regulations, but that public con- 
venience and necessity had not been shown to warrant an irregular 
route, general commodity certificate authorizing service from two air- 
ports to points in Connecticut within 50 miles of those airports. 

This decision was handed down in Docket MC-19622 Sub No. 2 in 
which Fournier’s Express sought common carrier authority between 
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Bradley Field, Windsor Locks, and Brainerd, Hartford, Connecticut o 
the one hand and on the other, points in Connecticut within 50 mile 
of Windsor Locks and Hartford. 

The examiner held that the carrier was entitled to a certificate for 
transportation of commodities moving on commercial air line or express 
bills of lading and having an immediately prior or subsequent movement 
by aircraft. The case was reopened on the petition of Air Cargo, Ine. 
and contended that pickup and delivery by Fournier actually falls 
within the partial exemption set forth in section 203 (b)(7a) of the 
Interstate Commerce Act and that the terminal areas of the air carriers 
at the points involved are much less than 35 miles from the airports, 
Division 5 recalled its ruling in ‘‘Hazel Kenny Extension Airfreight” 
decided February 26, 1953 and found that a similar conclusion is war. 
ranted in the instant proceeding. As to pickup, delivery and transfer 
operations on through airline Bills of Lading in addition to line haul 
movement by air, the Division said that the application should be dis. 


missed because it is already exempt. This is in line with the Kenny 
Case precedent. 





Motor Carrier Lawyers Association Hold Annual Meeting 
in Denver, Colorado 


The Motor Carrier Lawyers Association, made up of Attorneys 
specializing in the representation of Motor Carriers, met at Denver, 
Colorado for their 15th Annual Convention. A three-day session at the 
Brown Palace Hotel was held by more than 50 Lawyers present who rep- 
resented property or passenger carriers and the feature of the meeting 
was panel discussions on current problems facing the industry and the 
Interstate Commerce Commission. 

Panel discussions included a review of the Wolf Management Engi- 
neering Company recommendations for reorganization of the I. C. C. 
and cases handled by the Commission, including the Pacific Intermoun- 
tain Express effort to obtain transcontinental rights through the pur- 
chase of Keeshin Freightlines. 

The committee on revision of rules of practice reported that since 
the last annual meeting of the Association, the committee’s recommen- 
dations on rule changes had received favorable consideration of the 
Commission through the establishment of a permanent docket, Ex Parte 
55, proposing numerous changes in the Commission’s rules. The Com- 
mittee was authorized to represent the Association at hearings to be 
held in this proceeding. 

Marion F. Jones of Denver was elected president to succeed Lee 
Reeder of Kansas City. Regional Vice Presidents elected were Reagan 
Sayers, Fort Worth; 8. Harrison Kahn, Washington, R. C.; Franklin 
Overmyer,-Chicago and Lewis Tarlowski of Little Rock. 
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Motor Vehicle Administrators Consider One Reciprocity 
Agreement Jointly Signed by Many States 


A ten state south wide reciprocity agreement, joining the ten states 
in one agreement for reciprocity, has been in effect in the South since 
1949, and attempts have been made to extend this agreement to include 
other southern states and midwestern states. The advantages of such a 
multiple state reciprocity agreement can easily be seen when all of the 
requirements for the various states are set forth in one agreement, and 
thus replace possibly 40 or 50 separate agreements now in effect in the 
states. In the southern agreement, the operation of vehicles in the 
transportation of property holds the base of the vehicle as a determining 
factor rather than the residence or domicile of the owner of the vehicle 
as in the case of private passenger cars and vehicles operated by private 
carriers. Several of the midwestern states are now considering the ad- 
visability of entering into such a joint agreement with the southern 
states or joining with other midwestern states in a similar agreement. 





Joint Water-Motor Tariff Filed with I. C. C. 


An initial issue of a Joint Water-Motor Tariff applying on inter- 
coastal traffic has been filed with the I. C. C. to become effective June 
25, 1953. 

This is alleged to be the first time that through single factor rates 
will be protected on intercoastal traffic moving via steamship lines and 
motor carriers. It was necessary to clear and receive the approval of 
the Steamship and Motor Carrier Conference to establish an equitable 
division of the through rates, to formulate and agree on rules and regu- 
lations governing the through movement via water and motor carrier. 

The initial issue of Joint Water-Motor Eastbound Freight Tariff 
No. 1, Agent Harry S. Brown’s MF-ICC No. 2, applies only on east- 
bound traffic and covers specific commodity rates from West Coast ports, 
to points in New Jersey and New York. The route of the through move- 
ment will be via Panama Canal & interchange with motor carriers at 
Brooklyn, Jersey City and Port Newark. 

Carriers involved are: Luckenbach Steamship Co.; Isthmian Steam- 
ship Co.; American Hawaiian Steamship Co.; American President Lines ; 
New York & New Brunswick Auto Express; Red Star Express Lines; 
Newburgh Transfer and Canny Trucking Co. 











Water Transportation 
By Ricuarp H. Specker. Editor 


Executive Vice-President, National Water Carriers Association, Inc. 





Union Sulphur & Oil Corp. 
Application for Extension 


By application filed May 13, 1953, in Docket No. W-594, Sub. No. 7, 
Union Sulphur & Oil Corp., of New York, N. Y., requests authority to 
institute a new operation as a contract carrier of lumber and lumber 
products, in lots of not less than 500,000 board feet, for not more than 
three shippers on any one voyage, from ports and points on the Pacific 
Coast in California, Oregon, and Washington to Portsmouth, R. I, 
Baltimore, Md., Philadelphia, Pa., Port Newark, N. J., New York, N. Y,, 
and Boston, Mass. 





Commercial Barge Lines, Inc. 
Temporary Authority Extended 


By order dated May 8, 1953, in Docket No. W-751, Sub. No. 11, 
the Commission extended to and including July 10, 1953 the temporary 
authority issued to Commercial Barge Lines, Inc., authorizing operation 
as a common carrier by non-self-propelled vessels with the use of sepa- 
rate towing vessels in the transportation of grain, in bulk, from Pekin, 
Havana, Meyers Light, Beardstown, and Dallas City, Ill, and Meekers 
Landing, Burlington, and Muscatine, Iowa, and Hannibal and St. Louis, 
Mo. to Mobile, Ala., New Orleans, La., and Galveston and Houston, Tex., 
which authority was to have expired on May 11, 1953. 





Albany Barge Lines, Inc. 
Common Carrier Application 


By application filed May 11, 1953, Docket No. W-1062, Albany 
Barge Lines, Inc., of North Portland, Oreg., requests authority to oper- 
ate as a common carrier by non-self-propelled vessels with the use of 
separate towing vessels in the transportation of commodities generally 
(a) between ports and points along the Willamette River and its tribu- 
taries below Oregon City, Oreg., on the one hand, and, on the other, 
ports and points on the Willamette River and its tributaries above 
Oregon City, excluding service to and from Oregon City, Oreg.; and (b) 
between ports and points on the Willamette River and its tributaries 
between Oregon City, Oreg. and Eugene, Oreg., including service to and 
from the points named. 
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The applicant is a newly organized corporation, presently operating 
as an exempt operator, carrying liquid petroleum in bulk between Port- 
land and Albany, Oreg. The application states that it is difficult to 
estimate the volume of traffic available on the upper Willamette River 

C. inasmuch as there have been no water carrier operations in that vicinity 
since 1937, but that there is a considerable production of lumber and 
agricultural commodities as well as canned goods produced which would 
jend themselves readily to transportation by barge. 





> to Phillips Packing Company, Incorporated 

on Certificate Vacated 

ifie At the request of the carrier, the Commission has vacated and set 
i aside the certificate issued on June 22, 1944 in Docket No. W-652 to 
} Phillips Packing Company, Incorporated, of Cambridge, Md., authoriz- 


ing operation as a common carrier by self-propelled vessels in the trans- 
portation of canned goods from Cambridge, Md. to Baltimore, Md., Nor- 
folk, Petersburg, Richmond, Portsmouth, and Newport News, Va. 





11, Lewiston Navigation Co. 


Temporary Authority 





ion 
a By order in Docket No. W-1058, the Commission has authorized 
In, Lewiston Navigation Co., of Portland, Oreg., to operate until October 
Ts 26, 1953, as a common carrier by self-propelled vessels in the transpor- 
Us, tation of commodities generally and passengers between points along the 
x. Snake River from Lewiston, Idaho, to Johnson Bar, Idaho, inclusive. 
T. J. McCarthy Steamship Co. v. New York Central Railroad Co., et al. 
T. J. McCarthy Steamship Co., of Detroit, Mich., has filed a com- 
ry plaint, dated April 27, 1953, against the New York Central Railroad Co. 
r- alleging that the defendant rail carriers, to the extent they participate 
of in the transportation of motor vehicles from Detroit, Mich. to destina- 
ly tions in eastern Trunk Line and New England territories, have failed 
1 to join the complainant in joint rates over through lake-and-rail routes 
r, via Buffalo, from Detroit to the same destinations, while maintaining 
7e through all-rail joint rates. The complainant states that as a result, 
) existing rates and charges over lake-and-rail routes to such destinations 
" are excessive and unreasonable and that the defendant rail carriers 
d should be required to establish joint lake-and-rail rates thereover and 
in connection therewith maintain a reasonable differential under the 
corresponding all-rail rates. 
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Oliver J. Olson & Co. 


Extension 


By report dated May 22, 1953 in Docket No. W-277, Sub. No. 17, 
the Commission has authorized operation by Oliver J. Olson & Co. as a 
common carrier by self-propelled vessels in ‘the transportation of lumber 
and lumber products and wood pulp from and to certain ports and 
points in Washington, Oregon, and California. 





Sause Bros. Ocean Towing Co., Inc. 
Application for Extension 


By application filed May 18, 1953, in Docket No. W-535, Sub. No. 
14, Sause Bros. Ocean Towing Co., Inc., of Garibaldi, Oreg., requests 
authority to include the performance of general towage and the barging 
of lumber, lumber products, piling, boom sticks, steel products (includ- 
ing pipe and plate), and heavy articles or packages weighing 500 pounds 
or more, between ports and points along the Pacific Coast and tributary 
waterways, not including local service between ports and points on 
Puget Sound, the Columbia River, or San Francisco Bay, except to the 
extent such operations are authorized by its present contract carrier 
permit. 





Grand Portage and Isle Royale Transportation Co. 
Temporary Authority 


By order dated May 7, 1953, in Docket No. W-1060, the Commission 
has authorized Grand Portage and Isle Royale Transportation Co., of 
Duluth, Minn., to operate as a common carrier by self-propelled vessels 
in the transportation of passengers and commodities generally between 
Grand Portage and Pigeon Point, Minn., on the one hand, and, on the 
other, Isle Royale, Mich. The Commission’s order will remain in force 
to and including November 3, 1953. 





Barge Service Corporation 
Prior Findings Affirmed 


By report and order dated May 4, 1953, in Docket No. FF-221, the 
Commission has, upon reconsideration, affirmed the findings in its prior 
report that service by Barge Service Corporation as a freight forwarder 
of iron and steel articles from points on the Ohio River above and in- 
cluding Benwood, W. Va., the Monongahela River below and including 
Brownsville, Pa., and the Allegheny River below and including Free- 
port, Pa. to Houston, Tex., through use of the facilities of common car- 
riers by water, is consistent with the public interest and the national 
transportation policy. 
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The Barrett Line, Inc. 


Permit Transferred 


By order in Finance Docket No. 17989, the Commission has ap- 
proved the transfer of the operating rights of The Barrett Line, Inc. to 
West Tennessee Limestone Co., Inc. The Barrett Line held rights as a 
contract carrier along the Mississippi River system. 





Commercial Barge Lines, Inc. 
Application for Revised Certificate 


By application filed May 7, 1953, in Docket No. W-751, Sub. No. 
13, Commercial Barge Lines, Inc. requests a revised certificate authoriz- 
ing operation as a common carrier by self-propelled vessels and by non- 
self-propelled vessels to include the transportation of motor vehicles and 
related articles from New Orleans, La. to Memphis, Tenn., Joliet and 
Chicago, Ill., Evansville, Ind., Louisville, Ky., and Cincinnati, Ohio. 





Ohio Barge Line, Inc. 
Application—Coal 


By application filed May 8, 1953, in Docket No. W-406, Sub. No. 4, 
Ohio Barge Line, Inc., of Pittsburgh, Pa., requests authority to add coal, 
in bulk, to the list of commodities it may now carry under its present 
permit as a contract carrier. 





Inland Navigation Company 
Revised Certificate 


The Commission has issued an amended certificate and order, dated 
May 4, 1953, in Docket No. W-690, Sub. No. 2, authorizing operation 
by Inland Navigation Company, of Vancouver, Wash., as a common 
carrier by non-self-propelled vessels with the use of separate towing 
vessels in the transportation of commodities generally (1) between 
ports and points along the Snake River below and including Lewiston, 
Idaho, and the Columbia River from Pasco, Wash. to and including 
Priest Rapids, Wash., and (2) between those ports and points, on the 
one hand, and, on the other, ports and points along the Columbia River 
from Longview, Wash. to Pasco, inclusive, and the Willamette River 
below and including Portland, Oreg. 
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Switching at Memphis 
Charges Not Reasonable 


By report and order dated May 21, 1953, in I. & S. Docket No. 6049, 
Switching at Memphis—Illinois Central Railroad, the Commission has 
found proposed switching charges at Memphis, Tenn., on interstate 
traffic interchanged with American Barge Line Co. not shown to be 
just and reasonable. The proposed schedules are required to be can. 
celed, and a lawful basis of charges prescribed. 





Commercial Barge Lines, Inc. 
Revised Certificate 


The Commission has issued its eighth amended certificate and order 
in Docket No. W-751, incorporating into the present rights of Commer. 
cial Barge Lines, Ine. the rights purchased from Greene Line Steamers, 
Ine. The rights involved authorize transportation of commodities 
generally between ports and points along the Ohio River from Cincin- 
nati, Ohio to Louisville, Ky., inclusive. 





Greene Line Steamers, Inc. 
Revised Certificate 


The Commission has issued its third amended certificate and order 
in Docket No. W-438, authorizing operation by Greene Line Steamers, 
Ine. as a common carrier by water by self-propelled vessels in the trans- 
portation of passengers and their automobiles between ports and points 
along the Ohio, Kanawha, Mississippi south of and including Minnea- 
polis, Minn., Tennessee, Cumberland, Yazoo, and Wolf Rivers. 





C. G. Willis, Incorporated 
Extension—Jacksonville 


By report and order in Docket No. W-557, Sub. No. 4, the Com- 
mission has authorized extension of operations by C. G. Willis, Incorpo- 
rated, of Norfolk, Va., as a common carrier by self-propelled vessels in 
the transportation of commodities generally between points in the Phila- 
delphia Harbor area and Baltimore, Md., on the one hand, and, on the 
other, Jacksonville, Fla., by way of the Atlantic Intracoastal Waterway 
and connecting inland waterways. 





Pulpboard from Port Wentworth and Savannah, Ga. to Richmond, Va. 
Fourth Section Authority 


By report and order dated May 18, 1953 in Fourth Section Applli- 
cation No. 26158, the Commission has granted the railroads authority 
to establish and maintain rates on pulpboard and fibreboard, in carloads, 
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minimum 50,000 pounds, from Port Wentworth and Savannah, Ga. to 
Richmond, Va., without observing the long-and-short-haul provision of 
section 4 of the Act. 

Rail carriers parties to Agent C. A. Spaninger’s tariff I. C. C. 
No. 1069 requested authority to establish and maintain a reduced rate 
on pulpboard and fibreboard from Port Wentworth and Savannah to 
Richmond. The proposed rate of $8.904, minimum 50,000 pounds, was 
published to meet alleged water-carrier competition. The water cost as 
shown at the hearing was $9.695 per ton. The Commission found that 
the proposed rate was too low, but authorized a rate of not less than 
$10.52 per ton. 

Commissioner Splawn, who dissented in part, stated: ‘‘I disagree 
with this report to the extent that it authorizes relief from section 4 
in connection with an all-rail rate which is lower than a rate constructed 
on the basis of a differential of 6 cents per 100 pounds over the esti- 
mated cost to the shipper of transportation over the competing water 
route. See Pulpboard from Southern Ports to Eastern Ports, 274 I. C. C. 
786.”’ 





Agreements Between Domestic Water Carriers 
Ex Parte No. 188 


Division 2 of the Commission has issued an order in Ex Parte No. 
188, Agreements between Domestic Water Carriers, directing the affect- 
ed carriers to show cause on or before July 1, 1953, why certain agree- 
ments relating to the fixing of regulation of transportation rates or 
fares between and among certain named carriers by water, should not 
be set aside. These agreements were originally filed and approved by 
the former United States Maritime Commission. In accordance with 
Section 321 (b) of the Interstate Commerce Act, jurisdiction was trans- 
ferred to the Interstate Commerce Commission. 





St. Lawrence Seaway and Power Project 


Examiner Glen R. Law of the Federal Power Commission has 
recommended that a 50-year license be granted to the New York State 
Power Authority for construction of a hydro-electric project in the 
International Rapids Section of the St. Lawrence River. His recom- 
mendation is subject to review by the Commission. 

President Eisenhower and his Cabinet have unanimously recom- 
mended that the United States participate with Canada in the construc- 
tion of the St. Lawrence Seaway project between Lake Erie and Mont- 
real. The Cabinet recommendation ran generally along the lines of a 
bill introduced by Senator Wiley, of Wisconsin, to permit United States 
participation in developing a 27-foot channel through what is known 
as the International Section of the proposed seaway. The cost to the 
United States for this part has been estimated at $95,000,000. 





Freight Forwarder Regulations 
By Gites Morrow, Editor 


President and General Counsel, Freight Forwarders Institute 


Commission Reaffirms Grant of Rights to Barge Forwarder 


With dissents from four of its members, the Interstate Commerce 
Commission has reaffirmed the decision of Division 4, reported in 285 
I. C. C. 249, granting rights to Barge Service Corporation to operate 
as a forwarder of iron and steel articles from certain points on the Ohio, 
Monongahela, and Allegheny Rivers to Houston, by water (See 20 1.0.0. 
P. Journal 437). 

The report on reconsideration dealt with allegations of the prot- 
estants, primarily rail carriers, on three points of law. The president, 
and owner of one-third of applicant’s stock, controls a stevedoring 
firm in Houston which operates the Houston Barge Terminal. It was 
contended that the stevedoring firm is, in fact, subject to the provisions 
of part III of the Act, and that this would create a violation of section 
411(c) which prohibits an officer of a carrier subject to parts I, II or 
III, in his own pecuniary interest, from holding stock in a freight 
forwarder. The Commission cited its decision in Ex Parte No. 144, 
Status of Wharfingers, 251 I. C. C. 613, as authority for a finding that 
the stevedoring company here involved is not a carrier subject to the 
provisions of part III. 

It was also contended that a violation of section 411(b) would 
result from granting the application. That section prohibits a person 
primarily engaged in manufacturing or merchandising, under certain 
conditions, from engaging in freight forwarding. One of applicant's 
principal stockholders is employed by a supply company which acts as 
a manufacturer’s representative for certain steel mills in the Pittsburgh 
area. The Commission pointed out that applicant is a corporation, that 
the corporation is not controlled by the stockholder in question, and 
that section 411(b) refers only to ownership or control. 

The final contention dealt with was that Division 4 misapplied 
section 410(c), in finding that the proposed operation would be ‘‘con- 
sistent with the public interest.’’ Protestants urged that the same tests 
concerning consistency with the public interest should be applied in 
granting freight forwarder applications as are applied in the case of 
contract carriers by motor vehicle. The Commission referred to the 
Lifschultz case (265 I. C. C. 431; 338 U. S. 855) to support a finding 
that freight forwarder permits are to be granted with greater liberality 
than motor carrier permits. The Commission said it could not determine 
from the record whether institution of the proposed service would cause 
a large diversion of traffic from rail carriers, as claimed. However, 
it said that forwarder service is complementary to the operations of 
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common carriers subject to parts I, II, and III of the act, and that 
“part IV . . . contemplates forwarder service in addition to the services 
of underlying carriers.’’ 





Air Freight Forwarders Granted Temporary Extension of Authority 


The Civil Aeronautics Board, by regulation No. ER-185, effective 
May 6, 1953, has issued Amendment No. 2 to Part 296 of the Economic 
Regulations of the Board, extending until 60 days after the final Board 
disposition of Docket 5947, the temporary authority under which air 
freight forwarders are now authorized to operate. 

The temporary authority established by Part 296 of the Economic 
Regulations was, by its terms, scheduled to expire on October 15, 1953, 
and the purpose of the investigation under Docket 5947 is to determine 
whether such authority should be extended (See 20 I. C. C. P. Journal 
557). The effect of the order of May 6, 1953 is to extend such authority 
until 60 days after the pending investigation has been concluded. 





Examiner Recommends Denial of Application for Forwarder Permit 


A proposed report by Examiner Oren G. Barber recommends that 
the application of Your Freight Forwarder, Inc. (FF-227) for a freight 
forwarder permit be denied on the grounds that the operation would 
be in violation of section 411(c) of the Act and would not be consistent 
with the public interest and the national transportation policy. 

The stock of the applicant corporation is owned by local cartage 
companies and by individuals connected with local cartage companies. 
The plan of operation as outlined at the hearing was to have the owning 
cartage companies perform the pickup and delivery service for applicant 
at their respective domiciles. 

Section 411(¢c) of the act provides, in substance, that no director, 
officer, employee or agent of a common carrier subject to parts I, II, 
or III of the act may, in his own personal pecuniary interest, own, 
lease, control, or hold stock in a freight forwarder. 

Since some of the shareholders of the applicant corporation are 
officers of and stockholders of motor common carriers, the examiner 
recommended that the following findings be made: 

‘‘The Commission should find that an officer owning stock in a 
common carrier subject to part II, which carrier owns less than a con- 
trolling interest in applicant forwarder, is and will be in violation of 
section 411(c), and before a permit may be issued to applicant, such 
officer should be required to divest himself of his carrier stock or leave 
the employ of the carrier.’’ 

The examiner also said that it would be impossible to reach a con- 
clusion that the public interest would best be served by the addition 
to the transportation field of such a ‘‘new uniquely organized for- 
warder.’’ 





914 I. C. C. PRACTITIONERS’ JOURNAL 





Hearing in Forwarder-Motor Carrier Contracts Case Postponed 


Acting Secretary Laird of the I. C. C. has announced that the 
hearing in Docket No. MC-C-1394, Forwarder-Motor Carrier Contracts, 
previously scheduled to be held on June 1, 1953, will be held instead op 
July 20, 1953, at the Commission’s offices in Washington, before Ex. 
aminer Henry C. Lawton. 

The proceeding involves some 50 contracts between 14 freight 
forwarders and a larger number of motor carriers, filed under the terms 
of section 409 of the Act as amended effective September 20, 1951. The 
investigation was ordered on the Commission’s own motion. A pre. 
hearing conference before Examiner Lawton was held on May 21, 1953, 





Quick Rate Increase Bill Reported by Senate Committee 


The Senate Committee on Interstate and Foreign Commerce, on 
June 1, 1953, favorably reported S. 1461, the so-called quick rate increase 
bill, which provides, in substance, that the I. C. C. must enter an 
interim order on applications for general rate increases within 60 days 
after the application is filed. 

Several amendments were made by the Committee to the bill as 
introduced. One would make the proposed new law applicable to 
common carriers subject to all parts of the Act, whereas the introduced 
bill applied only to carriers subject to part I. Another provides for 
consideration of increased costs of freight forwarder operations brought 
about by increases in the rates of common carriers utilized by such 
forwarders. A provision directing that attention be given to protection 
of the public interest was inserted, and new language was drafted to 
govern the making of refunds in case final increases are less than 
interim increases. 

The Committee report, filed by Senator Tobey, explains the amend- 
ment regarding rates paid by freight forwarders to other common 
earriers as follows: 

“‘The bill was further amended on page 2, line 2, by adding after 
the word ‘supplies,’ the words: 


or in the case of any freight forwarder, increases in rates for 
services supplied to such freight forwarder by another common 


carrier and granted to such common carrier under the provisions 
of this section, 


The committee adopted this amendment for the purpose of safeguarding 
the interest of freight forwarders who may have increased costs result- 
ing from increased rates paid to other common carriers. Since the 
predominant items of cost incurred by other common carriers are wages, 
materials, and supplies, this amendment was written so as not to apply 
to any common carriers except freight forwarders.’’ 
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0. Regulation 


03. Anti-Trust Acts 





278 |. C. 


Agreement, 


06. Commission Jurisdiction 


The fact that applicant proposes to transport for compensation, in the same 
vehicle and at the same time, non-exempt and exempt commodities within the scope 
of its presently-held certificates does not affect the exempt character of the com 
tinued transportation of exempt commodities from the points of unloading of the 
aa commodities to the destination thereof. MC-106603, Sub 29, Direct 
Transit Lines Extension—Unmanufactured Agricultural Commodities, not to be 
printed, May 25, 1953, Div. 5. 2 es 

Motor carrier operations confined to the transportation in bona fide collection, 
delivery, or transfer service of shipments which have been received from, or will 
be delivered to, an air carrier as part of a continuous movement under a through 
air bill of lading covering in addition to the line-haul movement by air, the collec- 
tion, delivery or transfer service performed by applicant is transportation of prop- 
erty by motor vehicle which is incidental to transportation by aircraft within the 
partial exemption of Section 203(b) (7a). MC-19622, Sub 2, Fournier Extension— 
Air Freight, not to be printed, Apr. 15, 1952, Div. 5. 

The motor transportation of freight having prior or subsequent movement by 
air does not come within the exemption of Section 203(b) (7a) unless such trans- 
portation is performed on — air bills of lading, citing 31 M. C. C. 332. 
MC-112870, Airfield Service Co. Common Carrier Application, not to be printed, 
Apr. 14, 1953, Div. 5. 


07. Administrative Procedure 


Where a smeemet Stentoad sufficient evidence to make out a prima facie 
case of unreasona 


York Central R. Co., ........ . <. ©. ....... » Apr. 17, 1953, Div. 3. . 

The signature of a practitioner on a complaint constitutes a certificate by him 
that he is authorized to file it and that he does so with the full knowledge and 
specific consent of the complainant, citing Rule 17. The submission of evidence 
at a hearing b a traffic manager indicates complainant’s knowled 
and approval of the filing of the complaint, citing 274 I. C. C. 357: 284 I. C. C. 257. 
No. 30949, Sibley Machine and Foundry Corp. v. New York Central R. Co., ........ 
SS ot, eae , Apr. 17, 1953, Div. 3. 

Examiner’s failure to reject exhibit which is not supported by underlying docu- 
ments is not reversible error where evidence was also introduced by oral testimony. 
MC-111149, Sub 12, Kilmer Transportation Co. Extension—Kokomo, Ind., not to 
be printed, May 7, 1953, Div. 5. fj as ah. ; 

The reference of motor carrier certificate application to a joint board consisting 
of representatives of the two states involved and the preparation of a recommended 
report by an examiner when the two joint board members could not agree does not 
violate any provision of either the Interstate Commerce Act or of the Administrative 
Procedure Act. MC-57037, Sub 2, Omaba & Council Bluffs Street Railway Co. 
Common Carrier Application, % a , Apr. 20, 1953, Commission. 

In a complaint proceeding alleging unauthorized operations, the burden of 
proof is upon the complainant to establish the correctness of the allegations. MC-C- 
1319, Turner Transfer v. Heller, not to be printed, May 5, 1953, Div. 5. 
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10. Carriers 


16. Corporate Reorganization 


Requisite assents to plan of securities modification of Boston & Maine Railroad 
pursuant to Section 20b held to have been procured in a lawful manner, but pay- 
ment by railroad to stockholder committee withdrawing opposition to modification 
plan prohibited pending investigation of railroad’s settlement with committee. 
F. D. 16250, Boston & Maine Railroad Securities Modification, ee eee ; 
Apr. 21, 1953, Commission. 

Maximum limits of final allowances for compensation and expenses of certain 
counsel approved. F. D. 12950, Central of Georgia Ry. Co. Reorganization, not to 
be printed, May 7, 1953, Div. 4. , 

Transfer of debtor’s propery to successor corporation pursuant to plan of 
reorganization approved. F. D. 11681, New York, Susquebanna & Western R. Co. 
Reorganization, not to be printed, May 13, 1953, Div. 4. 


20. Franchises 


21. Necessity 


An applicant for authority to operate as a contract carrier must show that the 
intended service is so specialized in character that it cannot readily be furnished 
by available common carriers, since it is the specialization of the service, adapted 
to the needs of a particular shipper or class of shippers, that is the distinctive 
feature of contract carriage. MC-111149, Sub 12, Kilmer Transportation Co., 
Extension—Kokomo, Ind., not to be printed, May 7, 1953, Div. 5. 

While applicant’s service in providing school bus transportation for public 
schools has been satisfactory and while low cost charter service is important to 
school groups, a certificate should not be granted solely upon these considerations. 
_ _ Ortmans Common Carrier Application, not to be printed, Apr. 22, 1953, 

iv. 5. 

While the relatively small volume of interstate business might ordinarily en- 
title an applicant to a certificate of exemption under section 204(a)(4), where the 
applicant is engaged in transportation of dangerous explosives, the interests of 
uniform safety regulation require that the application be denied. MC-112936EX, 
Eckert Motor Co. Exemption Application, not to be printed, Apr. 10, 1953, Div. 5. 

A contract carrier seeking corresponding common carrier authority has the 
burden of establishing that public convenience and necessity require the proposed 
operation, and it is not enough that applicant is already authorized to operate 
as a contract carrier. MC-109551, Sub 1, Miller—Conversion to Common Carriage, 
not to be printed, May 15, 1953, Div. 5. 


GRANTED 


W-277, Sub 17, Olson & Co. Common Carrier Application, 
May 22, 1953, Div. 4. 

MC-12453, The Moore Tours, Inc., Broker Application, 
May 18, 1953, Div. 5. 


GRANTED IN PART 


_ MC-113790, Roe Bros. Trucking Co. Contract Carrier Application, not to be 
printed, May 13, 1953, Div. 5. 

MC-113651, Indiana Refrigerator Lines Common Carrier Application, not to be 
printed, Apr. 23, 1953, Div. 5 

_ MC-112069, Lipsman—Fulkerson & Co. Common Carrier Application, not to be 
printed, May 25, 1953, Div. 5. 
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DENIED FOR FAILURE OF PROOF 


ew. Shuter Common Carrier Application, not to be printed, May 7, 


,. Div.. 5. 
MC-97428, Sub 1, Jay Garment Delivery Common Carrier Application, not to 
be pected, Apr. 30, 1953, Div. 5 


: -113397, Joos Common Carrier Application, not to be printed, Apr. 28, 1953, 
v. 5. 
MC-112885, Sub_2, Letizia Contract Carrier Application, not to be printed, 
Apr. 29, 1953, Div. 5. ; f 
MC-113008, Markley Common Carrier Application, not to be printed, Apr. 14, 
, Div. 5. 
eg we Schenck Contract Carrier Application, not to be printed, Apr. 22, 
, Div. 5. 


ar Viesser Common Carrier Application, not to be printed, May 25, 
, Div. 5. 

MC-101737, Sub_1, Battle Contract Carrier Application, not to be printed, 
May 15, 1953, Div. 5. 







22. Quality 


Authority to transport general commodities moving in express service does not 
include household goods as defined by the Commission, commodities in bulk or 
those requiring special equipment, but does include dangerous explosives unless 
otherwise excepted. MC-42408, Sub 3, Mistletoe Express Service Extension—T exas, 
not to be printed, Apr. 27, 1953, Div. 5. 

Restriction on proposed operation to “farms and ranches” condemned as in- 
definite, citing 47 M. C. C. 431, and service restricted instead to points other than 
incorporated towns and cities. MC-113628, Berkley Contract Carrier Application, 
not to be printed, May 22, 1953, Div. 5 

The addition of bodies to truck chassis procured from other manufacturers 
is not a sufficient modification to make the movement of the completed vehicle an 
initial rather than a secondary movement, citing 49 M. C. C. 127. MC-100337, 
Sub 24, McKinley Extension—West Coast, not to be printed, May 11, 1953, Div. 5. 

Authority to transport fruit juices does not include authority to transport 
vinegar. MC-88161, Sub 24, Inland Petroleum Transportation Co. Extension— 
Oregon, .......  * -< ie , May 15, 1953, Div. 5. 

Under the formula proenares in the original report in Commercial Zones 
and Terminal Areas, 46 M. C. C. 665, the commercial zone of Atlanta, population 
331,314, includes points within 5 miles of its municipal limits. MC-35384, Sub 4, 
i Motor Express Extension—Atlanta Area, not to be printed, Apr. 21, 1953, 

iv. 5. 

A grant of authority to perform operations from Maywood, California and 
points within one mile thereof does not limit operations to the one-mile radius, 
since under the commercial zone formula, a grant of ater to serve Maywood 
includes all points within a three-mile radius thereof. While as a general rule 
grants of authority will not be limited to plant sites or from less than an entire 
municipality, exceptions have been made, particularly in the case of automobile 
haulers, citing cases. MC-109772, Sub 4, Robertson Truck-A-Ways Extension— 
Los Angeles County, not to be printed, May 11, 1953, Div. 5. 


See 81. Types Permissible 


Authority to serve Lisbon and East Liverpool, Ohio, includes poets within two 
miles thereof. MC-60766, Sub 5, Reber & Bichsel Extension—Columbiana County, 
not to be printed, May 5, 1953, Div. 5 

Under the commercial zone formula, Riverside, Pa., is within the commercial 
zone of Danville, Pa. MC-67646, Sub 32, Hall’s Motor Transit Co. Extension— 
Riverside, not to be printed, May 20, 1953, Div. 5. 
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Under the commercial zone formula, authority to serve Chattanooga includes 
Chickamauga, Tenn., Flintstone, Fort Oglethorpe, Hixon and Rossville, but does 
not include authority to serve Decatur, ee Ga., Tyner and Ringgold. 
MC-108836, Sub 3, Coates-Norrell Motor Express Extension—Chattanooga Area, 
not to be printed, May 13, 1953, Div. 5 

Glendale is in the Los Angeles Commercial Zone and St. Louis and East St. 
Louis are in the same commercial zone. MC-112055, Noonan Contract Carrier 
Application, not to be printed, May 25, 1953, Div. 5. 


24. Extensions 

Denied for lack of financial fitness where ratio of current liabilities to current 
assets is almost 6 to 1. MC-107423, Sub 4, Conken Extension—Huntington, W. Va., 
not to be printed, May 7, 1953, Div.5. 

The Commission cannot permit the institution of a new and competitive opera- 
tion merely because a single shipper hopes to obtain a rate benefit by having its 
traffic handled without interchange from origin to destination, for if a shipper 
believes that the interline rates of existing carriers are too high, it has an appro- 
priate remedy under other provisions of the Act. MC-111492, Sub 2, Reese Contract 
Carrier Application, not to be printed, May 4, 1953, Div. 5. 

No presumption arises that there is a need for the proposed service merel 
because the application is unopposed, citing 20 M. C. C. 533. MC-38170, Sub 7, 
White Star Trucking Extension—Metal Scrap, not to be printed, Apr. 13, 1953, Div. 5. 

A certificate case is not a proper proceeding in which to = the question as 
to the reasonableness of the rates of opposing carriers, particularly where there 
is no showing that shippers have filed any formal complaints with the Commission 
on the involved rates. MC-108498, Sub 1, Housley Extension—Alcoa, Tenn., not to 
be printed, Apr. 22, 1953, Div. 5. 

Denied, for failure of applicant to establish financial fitness. MC-109925, 

erland Park, 


Forwarding Corporation—Extension—Massachusetts, 
1953, Div. 4 é 

Where a water carrier applicant is already an active competitor by use of non- 
self-propelled vessels, public interest requires that it be permitted to improve its 
service by use of self-propelled vessels particularly where no injury to competitors 
is shown, citing 265 I. C. C. 313. W-557, Sub 4, Willis Extension—Jacksonville, 

“at -| ee , Apr. 28, 1953, Div. 4. 

Some real deficiency must be shown in existing service before the Commission 
may consistently grant authority for the institution of an additional competitive 
service. MC-3 697 Sub 29, Dieckbrader Extension—Glass Containers, not to be 
printed, May 22, 1953, Div. 5 

GRANTED 


MC-30837, Sub 140, Kenosha Auto Transport Corp. Extension—Street Sweepers, 
not to be printed, eer 14, 1953, Div. 5. 

W-405, Sub 2, Palantie Steamship Co. Extension—Humboldt Bay, not to be 
printed, Apr. 14, 1953, Div. 4. 4 ; 

FF-130, Sub 1, Worth Extension—California, not to be printed, May 22, 1953, 


Div. 4. 
MC-71459, Sub 9, Southern California Freight Lines Extension—Twentynine 
Palms, not to be printed, May 14, 1953, Div. 5. 


GRANTED IN PART 


MC-52657, Sub 438, Arco Auto Carriers Extension—Trailers, not to be printed, 
May 7, 1953, Div. 5. 
MC-4026, Sub 1, Indian Detours Transportation Co. Extension—Belen, not to 
be printed, May 7, 1953, Div. 5. ; ; 
_ MC-111170, Sub 6, Wheeling Pipe Line Extension—Southern States, not to be 
printed, May 11, 1953, Div. 5. 
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MC-66121, Sub 11, Howell Trucking Co. Extension—Baltimore, not to be 
printed, Apr. 27, 1953, Div. 5. 

MC-31600, Sub 349, Mutrie Transportation, Inc., Extension—Aviation Fuel, 
not to be printed, Apr. 10, 1953, Div. 5. 

MC-110190, Sub 11, Penn-Dixie Lines Extension—Petroleum Products, not to 
be printed, Apr. 13, 1953, Div. 5. } 
Ds MC-50002, Sub 16, Bridge Extension—Nebraska, not to be printed, Apr. 21, 1953, 

1 


iv. D 
W-690, Sub 2, Inland Navigation Co. Extension—Beaver, ........ Be Gis eines : 
May PMs: Div. 4. 


~109734, Sub 34, System Tank Lines Extension—Heating Oils, not to be 
printed, May 21, 1953, Div. 5. ' . 
MC-34865, Sub 18, O. L. D. Forwarding Extension—Connersville, not to be 
a > | 25, 1953, Div. 5. 
» OU 


b 6, Weyerhaeuser Steamship Co. Extension—Selby, not to be printed, 
Apr. 17, 1953, Div. 4. 


DENIED FOR FAILURE OF PROOF 


ee te Sub 6, Goodson Extension—Newark, not to be printed, May 13, 


, Div. 5. 
MC-5117, Sub 7, Van Someren Transfer Co. Extension—Fertilizer, not to be 
printed, May 7, 1953, Div. 5. we 

MC-112317, Sub 5, Throckmorton Extension—West Virginia, not to be printed, 
Apr. 28, 1953, Div. 5. 5 

i ae Sub 8, Lahn Extension—Paper Stock, not to be printed, Apr. 13, 


, Div. 5. 
wn Dee Sub 3, Kigsen Extension—St. Louis, not to be printed, Apr. 13, 


, Div. 5. 
MC-75463, Sub 4, Reed Lines Extension—Milk Products, not to be printed, 
Apr. 22, 1953, Div. 5. ; 
MC-107012, Sub 12, North American Van Lines Extension—I8 States, not to 
be printed, Apr. 21, 1953, Div. 5. f . 

; — , Sub 45, Miller Extension—Alcobol, not to be printed, Apr. 14, 1953, 


v. 5. 
MC-39606, Sub 2, Baumgartner Extension—Midwestern States, not to be printed, 
Apr. 22, 1953, Div. 5 


MC-110012, Sub 3, G. B. C., Incorporated Extension—Marble, not to be printed, 
Apr. 23, 1953, Div. 5 


MC-111015, Sub 3, L. P. M. Corporation Extension—Obio, not to be printed, 
Apr. 23, 1953, Div. 5. ; 

MC-17650, Sub 5, Robert’s Express—Extension—Maine, not to be printed, May 
14, rt Div. 5. 


C-4073, Sub 7, Kelton’s Extension—Excavators, not to be printed, May 12, 
1953, Div. 5. 


24.1. Alternate Routes 
An applicant seeking a grant of authority to eliminate existing gateway points 
solely upon the prospect of effecting operating economies should submit detailed 
evidence showing the exact nature of the alternate service proposed, the exact nature 
and volume of the authorized service, the difference in mileage and operating time 
between the proposed route and the authorized route, and a reasonably exact esti- 
mate of the nature and extent of the economies to be realized. MC-106965, Sub 44, 
O’Boyle & Son Extension—Direct Routes, not to be printed, Apr. 28, 1953, Div. 5. 
enied on grounds that applicant is not presently competitive between termini 

re) a" routes and that grant would alter competitive situation. MC-106053, 
2, : ; — Co. Extension—Alternate Routes, not to be printed, Apr. 

; , Div. 5. 
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Denied for failure of applicant to establish that it is effectively oy with 
other carriers between the termini of the proposed route. MC-11910, Sub 5, 

St. _ ond Freight Lines ntcnsion~—Aitoredte Route, not to be printed, 
a 3 

- Granted, subject to restriction a use between points where applicant is 

not shown to be competitor. MC-2202, Sub 97, Roadway Express Extension—South 

Carolina, not to be printed, May 5, 1953, Div. 5. 









29. Abandonment 






AUTHORIZED 


6.12 miles. F. D. 18047, N. Y.. N. H. & H. R. Co. Abandonment, not to be 


T° Apr. 16, 1953, Div. 4. 
miles. F. D. 18045, Erie R. Co. Abandonment, not to be printed, Apr. 17, 


0.24 mile. F. D. 18066, Reading Company Abandonment, not to be printed, 
May 19, 1953, Div. 4. 

11.91 miles. F. D. 18071, fooppole, Yorktown & Tampico R. Co. Abandonment, 
not to be printed, May 19, 1953 

3.077 miles. F. ~~. ‘Pacific Electric Ry. Co. Abandonment, not to be 
printed, May 8, 1953, Div 

43 miles. F. D. 17062, _~ Island R. R. Co. Trustee, Abandonment, not to 
be printed, May 11, 1953, Div. 4. 














Finances 





30. 






34. 





Purpose 





EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17900, Georgia & Florida Railroad Receiver Equipment Trust Certificates, 
not > be pe panes May 20, 1953, Div. 4. Net interest cost—4%. 
101, Texas-New Mexico Ry. Co. Equipment Trust Certificates, not to 
be printed .. r. 27, 1953, Div. 4. Net interest cost—3.06%. 
F.D 6, New York, N. H. & H. R. Co. Equipment Trust Certificates, not to 
be Lt, hoe 29, 1953, Div. 4. Net interest cost—3. 73%. 
F. D. 18107, Southern Pacific Co. Equipment Trust Certificates, not to be 
printed, Apr. 29, 1953, Div. 4. Net interest cost—3.29%. 
F. D. 18113, St. Louis-San Francisco Ry. Co. Equipment Trust Certificates, 
not to be printed, May +. ¥ Div. 4. Net interest cost—3.50%. 
F. D. 18114, rs R. Co. Equipment Trust Certificates, not to be 
a % hay 6, 1953, Div. a et interest cost—3. 
132, New York, Chicago & St. Louis R. Co. Equipment Trust Certifi- 
oar ‘not to be printed, May 25, 1953, Div. 4. Net interest cost—3.48%. 
18133, Reading Company Equipment Trust Certificates, not to be printed, 
May 25, 1953, Div. 4. Net interest cost—3. 59%. 


NOTES AUTHORIZED 


F. D. 18067, McLean Trucking Co. Note, not to be printed, Apr. 17, 1953, 
Div. 4. Terminal financing. 
D. 18096, Lake Terminal R. Co. Note, not to be printed, Apr. 16, 1953, Div. 4. 
Refinancing exi existing obligations. 
8, Newburgh & South Shore Ry. Co. Note, not to be printed, May II, 
1953, Div. 4 % evidence open account advances. 
F. D. 18104, Carbon County Ry. Co. Note, not to be printed, May 20, 1953, 
Div. 4. To evidence open account advances. 
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STOCK AUTHORIZED 


P 4 - 18105, Southern Ry. Co. Stock, not to be printed, May 5, 1953, Div, 4 
tock split. dj 

F. D. 18093, Campbell's Creek R. Co. Stock, not to be printed, Apr. 28, 1953, 
Div. 4. Equipment financing. . 

F. D. 17926, Central Freight Lines Stock, not to be printed, Apr. 17, 1953, 
Div. 4. Stock dividend. 


35. Capitalizable Assets 


To render a proposed stock dividend compatible with the public interest, a 
carrier should have capitalizable assets not yet capitalized in an amount sufficient 
to support the proposed stock dividend and a substantial surplus should remain 
uncapitalized as a support for the carrier’s credit, citing 254 I. C. C. 653, 659: 
38 M. C. C. 118. F. D. 17926, Central Freight Lines Stock, not to be printed, 
Apr. 17, 1953, Div. 4. 


36. Terms and Conditions 
See 82. Control or Affiliation. 


50. Service 
51. Requisite 


Services performed by line-haul carrier between interchange tracks and in- 
dustry loading and unloading spots held not susceptible to performance by carrier 
In a continuous movement without interruption or interference and hence are 
industrial or plant services which carrier is not obligated to perform at line-haul 
rates. Ex Parte 104, Texas Gulf Sulpbur Co. Fouled! Allowance, ........ et <n : 
Apr. 10, 1953, Div. 3. 


60. Charges 
61. Rate Making 


See 03. Anti-Trust Acts. _ 

Since approval under Section 5a is not necessary to the free exercise of the 
statutory right under Section 216 to protest or complain against proposed or 
existing rates, a provision authorizing such action has no place in a rate-making 
agreement and should be eliminated, citing 283 I. C. C. 683, 690. Sec. 5a App. Il, 
one a Bureau, Inc., New Furniture—Agreement, By Mee Ga Sp 

, Div. 

Where carrier conference agreement merely delegates to the conference the 
functions of carrier management in respect of tariff compilation, publication, and 
filing with regulatory bodies, which functions may be performed by agents under 
powers of attorney from the carriers, citing 21 I. C. C. &7, and the agreement does 
not provide for the joint consideration, initiation, or establishment of rates as 
contemplated by Section 5a, the application will be dismissed. Sec. 5a App. 28, 
— Motor Carriers Conference—Agreement, ........ LC. ....... May 4 Be, 

nV. &. 

Approval of rate-making agreement denied where agreement fails to provide 
procedures to be followed in — rates and fails to provide for admission of new 
members or to state geographical scope of operations of carriers parties thereto. 


Sec. 5a App. 36, Wearing Apparel Carriers—Agreement, ........ St re , Apr. 28, 
1953, Div. 2. 









repar: 
1. C. 
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All carriers party to a rate making agreement and other interested persons 
should be informed of the filing of a rate proposal with the rate committee, with 
opportunity to make presentations in writing or a“ for or against it and should 
be notified of committee action, citing 276 I. C. C. 183. Sec. 5a App. 30, Tobacco 
Transporters Freight Traffic Agreement, ........ I. CC. .....,.. Apr. 20, 1953, Div. 2. 

Regardless of whether a conference agreement provision restricts or preserves 
the statutory right of interested parties to protest a rate, it has no proper place 
in an agreement relating to the joint consideration, initiation and establishment 
of rates and charges for which approval is sought under Section 5a, citing 
|. C. C. 683. Sec. 5a App. 37, Southern Illinois Motor Rate Conference—Agreement, 
ae I. C. C. ......... Apr. 24, 1953, Div. 2. 

Rate making agreement approved. Sec. 5a App. 24, San Francisco Movers’ 
Tariff Bureau—Agreement, ........ i ioe ti asst , Apr. 16, 1953, Div. 4. See also: 
Sec. 5a App. 39, Western States Movers’ Conference—Agreement, ........ 1. CG 09 
May 7, 1953, Div. 2. ; i : 

In the absence of a rule making applicable the aggregate of the intermediate 
rates as a through rate, each rate comprising the aggregate must be dealt with 
as an individual rate and subjected to the authorized general ex parte increases, 
citing 279 I. C. C. 95; 280 I. C. C. 241. No. 30828, Col-Tex Refining Co. v. Missours 
Pacific R. Co., ........ AE 0% eee , May 11, 1953, Div. 3. 

In prescribing group rates, the mere desire of a shipper to be transferred from 
a higher rated group to the lower is not sufficient basis for relief, even where a 
rate difference exists between two closely-located points, since the line must be 
drawn somewhere, citing 262 I. C. C. 352, and qosnge of long standing will not 
be disturbed. J & S 6003, Coal, Maumee and Spring Hill Mines to C., M. St. P. 
& P. R. Co. Destinations, ........ 45 ee » Apr. 17, 1953, Div. 2. ; 

In fixing motor carrier rates, the Commission has found an operating ratio 
of 93, computed without including income tax as an element of operating expense, 
to be just and reasonable. J & S M-4416, Transcontinental and Western Increases 
—1952, ........ ee : hoe. 30, 1953, Div. 3. : 

Where transportation performed is not covered by an appropriate tariff pro- 
vision, the Commission may fix just and reasonable charges therefor and may award 
reparation where the charges collected for such service were excessive, citing 237 
I. C. C. 387, 389. No. 30973, McKesson and Robbins Co. v. G. S. & F. Ry. Co., 
ee fee “. 29, 1953, Div. 3. 

The failure of the complainant to allege a violation of Section 6 of the Act 
does not affect the Commission’s F canal to determine the applicable charges, citing 
216 I. C. C. 363, 364. No. 30669, Nelson Mfg. Co. v. Chicago Great Western Ry. Co., 
cove BE cent , May 1, 1953, Div. 3. : ; 

The selling price of an article is only one of the factors in determining rates, 
and where transportation characteristics of bonded liquor and “~~ liquor are 
otherwise identical, the failure to publish lower rates on unbonded liquor does not 
result in unreasonableness. No. 30868, Young’s Market Co. v. C. & N. W. Ry. Co., 

ee fe , May 4, 1953, Div. 3. 

Rail carriers have the right to establish rates that will enable them to meet 
competition with other forms of transportation, provided no statutory provision 
is violated as a result, and in granting relief from Section 4, the 1 ye rates 


must be no lower than necessary to meet competition. F. S. A. 26] oot 
_ lg  thaeaarad and Savannah to Richmond, ........ 2 eee , May 18, 
, Div. 2. 


Weighted-average distances may not be considered as controlling in the deter- 
mination of reasonable rates from grouped origins, but distances from all origins 
taking the group rates as shown in the current tariffs of the involved carriers 
should be used instead, citing 225 I. C. C. 349, 352. While distance scales have 
been used in rate making and are a test of reasonableness, they are not an absolute 
measure of the propriety of rate differences, since distance is frequently offset and 
overshadowed by broader considerations, citing 232 I. C. C. 151, 154. No. 30431, 
Broderick & Bascom Rope Co. v. Alton & Southern Railroad, ........ Ee Man Mab ceosniss , 
Apr. 20, 1953, Commission. 
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62. Passenger Fares 


Commutation tickets are primarily designed for the transportation of the 5. 
and 6-day workers on their normal working days and commutation fares are usual] 
made with a diminishing rate of progression, higher per mile for the shorter than 
for the longer distances, and generally bear no fixed relation to the basic coach 
fares, citing 279 I. C. C. 773. Increase of 20 percent in commutation fares held 
reasonable. I & S 5994, Commutation Fares—New Orleans and Mississippi Gulf 
oS ee Ct ae , May 25, 1953, Div. 3. 


63. Commodity Classification 


Ordinary or dry clay, which has a moisture content of 5 percent, is still cla 
when mixed with 30 percent water to permit transportation in tank cars. No. a, 
Consolidated Water Power & Paper Co. v. Sandersville R. Co., es 
May 19, 1953, Commission. ‘ 

A bloom is generally the first product of an ingot rolling mill, and a billet is 
the second product of a smaller size and of the same general shape. Where the 
shipper was the manufacturer and a a of both types of articles, the manufac- 
turer’s description should not be lightly disregarded, particularly where the dis- 
tinction between billets and blooms is val established in the trade. No. 30967, 
wn — yore Co. v. Pittsburgh & Lake Erie R. Co., ........ ot eee , Apr. 30, 

ea item prescribing rates on “brick and tile, viz: * * * blocks, building, 
n. o. i. b. n.” does not include blocks made of glass. No. 30826, Fuller & Co. v. 
A. T.& S.F. 3 eS ee BGs cana: , Apr. 29, 1953, Div. 3. 


64. Rate Structure 


Groupings of origins or destinations for rate purposes are more or less arbitrary 
and group lines generally have the appearance of injustice to points just across 
such ‘ion. but once established, such groups should not be " htly disturbed. No. 
31005, Lamantia v. A. T. & S. F. Ry. Co. coco _* oy ees “4 11, 1953, Div. 3. 


65. Rate Level 


The mere fact that similar articles take the same classification rating does not 
mean that a commodity rate on one of them is the measure of the maximum reason- 
able rate on another of such articles. No. 30996, El Paso Natural Gas Co. v. 
Southern Pacific Co., ........ Soe ae , May 7, 1953, Div. 2. 

Where the general increases have disrupted long-standing rate differentials 
between ‘twee — carriers should take steps to remove the ——s prejudice, 
citing 281 C33 637. No. 31011, Sid + Carbon Co. v. A. C. & 
yr. & _* emf oe PRES , May 7, 1953, Div. 2 

Rates on “i and steel. articles, in carloads, ‘ minimum 40,000 pounds, within 
southwestern territory and between points in that ‘territory and the State of Kansas, 
on the one hand, and western trunk line, official, and southern territories, on the 
other, found unreasonable and reasonable basis prescribed. Rates on such articles 
between points in southwestern territory and the State of Kansas, on the one hand, 
and points in mountain-Pacific territory, on the other, found not unreasonable or 
otherwise unlawful. Substitution rule on shipments of such articles from Granite 
City, Madison, and Alton, Illinois, to southwestern Gulf Port area and accorded 
transit at interior southwestern points found unduly prejudicial and preferential. 
No. 30279, American Iron & Machine Works v. A. C. & Y. R. Co, ........ As Xa Re 

May 19, 1953, Commission. 

“Tariff rules governing transit held not to permit alternating use of balance-out 
method and claim method of settling transit charges. While rules need clarification, 
present rules are not unreasonable or unlawful. No. 30749, Belmont Iron Works 
v. Foamepnenn K. Co. ........ 1. G. C. ........ , May 11, 1953, Div. 3. 
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Certain carload rates on grain and grain products from midwest to Texas 
ints held reasonable and others held to not reasonable. No. 30092, Board of 
rade of Kansas City v. Abilene & Southern Ry. Co.., ........ oe oA , May 4, 

1953, Commission. 

Rates on clay held not unreasonable notwithstanding rates subject to final 
ex parte increases were lower than those applicable under interim increases. No. 
30438, Consolidated Water Power & Paper Co. v. Sandersville R. Co.., ........ f  G 
wy May 19, 1953, Commission. 

Carload rates on iron and steel scrap within southern territory and from 
southern to official territory found not unreasonable, but those from Alabama, 
Mississippi and eastern Louisiana to Houston found unreasonable. No. 30700, 
— ee Sree Iron and Steel v. Aberdeen & Rockford R. Co., ........ i od, eee ‘ 
Apr. 

. Where similar articles have identical transportation characteristics and_ differ 
only as to value, identical rate levels are proper, citing 279 I. C. C. 245. Where 
territorial rate uniformity was or is justified. the point-to-point volume of move- 
ment is not an important element in rate determination. No. 30949, Sibley Machine 
and nd Corp. v. New York Central R. Co., ........ ee ee , Apr. 17, 1953, 
Div. 3. 
Rate comparisons basis of findin ast unreasonableness and present reason- 
ableness of carload rates on clay. ™ ( 437, Sessions Co. v. Abilene & Southern 
Ss ee i , Apr. 16, 1953, Div. 3. 

Ply-fold containers, being commodities in an advanced state of manufacture, 
should take a rate higher than that on lumber, the basic raw material, since generally 
rates on raw materials should be lower than rates on products manufactured there- 
from. No. 30906, — Plywood Corp. v. A. C. & Y. R. Co, ........ he oes ; 
Apr. 9, 1953, Div. 2 

North Dakota intrastate express rates and charges held to discriminate against 
interstate commerce. No. 31066, North Dakota Intrastate Express Rates and 
Charges, ........ el ree , Apr. 20, 1953, Commission. 

Proposed general motor carrier transcontinental rate increase of 9 percent re- 
sulting in rates , xy 4 percent lower than competitive rail rates held not 
unreasonable. I & S M-4416, Transcontinental and Western Increases—1952, ........ 
ok. Ra cers, Apr. 30, 1953, Div. 3 

Fourth-section relief based upon claimed water competition denied where none 
of the traffic has moved by water, no suitable loading facilities are presently avail- 
able, and cost figures for service by water do not accurately reflect cost of water 
movement, citing 279 I. C. C. 789. F. S. A. 26964, Salt Cake to Acme, N. C., 
a 1. CC... May 5, 1953, Ole. 2. 

Rate comparisons basis of finding of unreasonableness of rates on zinc concen- 
trates. No. 31131, American Zinc Co. v. A. T. & S. F. Ry. Co, ........ is Th Seem ‘ 
Apr. 23, 1953, Div. 3 

Rates on drain tile from Pennsylvania origins held to be unreasonable and 
prejudicial when compared with rates from competing Ohio origins. No. 30811, 
- ~~ Clay Products Co. v. A.C. & Y. R. Co, ........ & i Be Apr. 29, 1953, 


The cancellation of provisions providing for free loading or unloading of 
carload package freight at certain stations does not result in unreasonable charges 
where it is not shown that resulting charge for the line-haul service alone is un- 
reasonable, citing 269 I. C. C. 25, 30. No. 30630, National Carloading Corp. v. 
Pennsylvania es i. C. C. ........4 ABE ZE Wop, Dee. 2. 


65.1. Demurrage Charges 


A shipper or consignee can be relieved of the penalty portion of demurrage 
charges only when the detention of the cars was due to causes beyond its control 
and when it exercised due diligence under the circumstances in avoiding the charges, 
citing 279 I. C. C. 125. Neither the receipt of more cars than it could handle nor 
its lack of knowledge of the tariff charges is a basis of a finding of unlawfulness. 
s + ar Oco Waste Paper Co. v. Erie R. Co., ........ By Me Me econ , May 4, 1953, 

iv. 2. 
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66. Joint Rates and Divisions 


67. Tariffs 















Contract carriers by motor vehicle are required by Section 218(a) to establish 
and observe reasonable minimum rates and charges and to file with the Commis. 
sion, publish and keep open for inspection schedules containing such rates or 
charges, they may not engage in transportation until such schedules are filed, the 
minimum charges must not be fictitious but must be charged at least one shipper, 
citing 51 M. rol C. 600, and contract carriers are not excused from these require- 
ments merely because the transportation is for the Government. Since Section 22 
applies only to common carriers, contract carriers may only offer the Government 
reduced rates by use of bilateral contracts. MC-1419, Baggett Transportation Co— 
Transportation for U. S. Government, = eee , May 20, 1953, Div. 2. 
A “flagout” is a symbol indicating that the tariff provision to which it relates 
does not apply for the account of the particular carrier referred to by the symbol. 
Sec. 5a App. 30, Western States Movers’ Conference—Agreement, eG 
May 7, 1953, Div. 2. . 
Where rates and charges as stated in a tariff are shown as applying to an area 
bounded by a line of railroad between two points, the area is limited by the line 
forming the most direct route and recourse may not be had to circuitous or un- 
natural routes for the purpose of giving the tariff a broader application than 
clearly intended. While tariff ambiguities are to be resolved against the publishing 
carriers, such ambiguities are not to be created by a strained and unnatural con- 


ereccese . 


cecesees, . 












struction of unequivocal a. citing 197 I. C. C. 259, 262. No. 31043, South 
nat ag Grocery Co. v. Great Northern Ry. Co., ........ iy ot aie , May 11, 1953, 
iv. 3. 


Tariff interpretation basis of finding rates to be applicable. No. 
handle Eastern Pipe Line Co. v. Alton & Southern Railroad, I 
May 11, 1953, Div. 3. | 

While tariff ambiguities are to be construed against the carriers responsible 
therefor, in the cases where one of two irreconcilable provisions will result in a 
fourth-section violation, the other provision will be preferred. A specific restriction 
in the item containing the rate must be given greater weight than a general re- 
striction found elsewhere in the tariff. While it is clearly undesirable, it is possible 
for a point to acquire a dual status both as a separate station and a point within 
the switching limits of another station, citing 203 I. C. C. 201, but the Commission 
has consistently disapproved such duplication, citing 183 I. C. C. 237, 242; 204 
I. C. C. 467, 469. No. 30972, Northwestern Steel & Wire Co. v.C. & N. W. Ry. Co., 
ee ok eee ee 











69. Collection 







Where through inadvertence carrier failed to extend the time for concentration 
and storage of wool in transit, when other carriers had provided for such extension, 
and this failure resulted in unreasonable charges, the cause of action accrued upon 
the delivery or tender of delivery of the shipments at the final destinations. No. 
30817, Midwest Wool Marketing Cooperative v. Wabash R. Co.. ........ ot : 
Apr. 30, 1953, Commission. 
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70. Accounts 





Investment 






72. 

































e-line 
1 un- The Commission’s policy with respect to amortization or writing-off to pro- 
6012, prietorship accounts of intangible Fenn is discussed in 40 M. C. C. 318. F. D. 
; 17989, Barrett Line, Inc., Permit Transfer, not to be printed, May 8, 1953, Div. 4. 
80. Unification 
81. Types Permissible 

mn Where interstate passenger operations proposed to be purchased in conjunction 
: or with intrastate rights over the same routes, approval conditioned upon acquisition 
the of corresponding intrastate rights. MC-F-5328, Yellow Coach Corp.—Purchase— 
per Darnell, ........ _ >= ae » May 21, 1953, Div. 4. : 
hire. Where stockholder of vendor, as solicitor for vendee, would receive as a 
12 commission a percentage of the gross revenues received from operations under the 
rent rights purchased, regardless of the services performed, the agreement is not a bona 
ite fide employment agreement but is primarily for the purpose of increasing the 
2 purchase price, and where the real purchase price is not determinable, it cannot be 
ates approved, citing 50 M. C. C. 567, 571. MC-F-5123, Michigan Express—Lease— 
bol Tinkbam, not to be printed, May 6, 1953, Div. 4. | 

’ Where later-issued certificates duplicate authority already held by a motor 
aa ; carrier, there exists only one right to perform the services authorized, since repe- 
rea tition in a single certificate, or in two or more certificates issued to the same 
ine carrier, of particular routes over which it may operate, or of the services it may 
ins perform, does not create two distinct rights to perform the same service, one of 
an which may be retained and the other sold, citing 25 M. C. C. 551; 25 M. C. C. 558; 
ing 35 M. C. C. 437, 440. MC-F-5085, Consolidated a s—Purchase (Portion)— 
one Arrowhead Freight Lines, ........ | So ee , May 19, 1953, Div. 4. 
ith Denied as resulting in duplicating operations by vendor and vendee, one under 
53 the certificate and the other under exemption of Section 203(b)(6), and for exces- 

: siveness of purchase price. MC-F-5195, Accelerated Transport—Lease (Portion)— 
“” McCauley, not to be printed, Apr. 27, 1953, Div. 4. 
le 82. Control or Affiliation 

a 
yn Common control of non-connected motor bus operations approved. MC-F-5423, 
e- Southeastern Motor Lines—Control—Georgia-Tennessee Coaches, not to be printed, 
le May 14, 1953, Div. 4. . 
in _ Fact that Vice President and Secretary owning one-third of stock of forwarder 
n is employed by manufacturers’ representative does not result in unlawful control 

of forwarder in violation of Section 411(b) since that section covers only a person 





owning or controlling a freight forwarder. Where stevedoring company is not a 
carrier, ownership by its President of stock in a freight forwarder does not violate 
Section 411 (c). FF-221, Barge Service Corp. Freight Forwarder Application, ........ 
Dt ee , May 4, 1953, Commission. 

Control through stock ownership and separate operation approved where tax 
advantages, deferred purchase price, and need to preserve separate employer benefit 
plans require separate corporate entities conditioned upon broker’s commission bein 
reduced from $50,000 to $40,000, term of deferred payments reduced from 10 to 
years, and divestiture of non-carrier equipment affiliate, citing 56 M. C. C. 607; 
57 M. C. C. 27. MC-F-5288, Arrow Transportation Co.—Control—T exas-Arizona 
Motor Freight, ........ __ oe Re , May 13, 1953, Div. 4. 

Common control of competing motor carriers approved conditioned upon re- 
striction on one of competing routes. MC-F-5041, Lebovitz—Control—Connecticut 
Motor Lines, ........ M. C. C. ......., May 5, 1953, Div. 4. 
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Denied as resulting in dual operations and as aggravating a complicated inter- 
corporate system. MC-F-5301, Allen—Control—The Post Transportation Co., not 
to be printed, May 25, 1953, Div. 4.. 9 

Since the Commission has authority under Section 5(2) (b) to approve a trans. 
action thereunder upon the terms and conditions and with such modifications it 
finds to be just and reasonable, purchase of capital stock of lessor approved subject 
to maximum price computed with respect to yields on applicant’s general mortgage 
bonds. F. D. 18118, United New Jersey Railroad & Canal Co. Control, ........ od 
decavats , May 29, 1953, Div. 4. : ; : 

Approved, subject to cancellation of dormant operating rights. MC-F-5345, 
Transcontinental Bus System—Control—American Buslines, ........ m & iS a ‘ 
May 7, 1953, Div. 4. 










































83. 





Acquisition or Merger 


Where vendee takes title to and possession of a portion of vendor’s intrastate 
operating rights constituting part of a pending transaction under section 5, this 
constitutes an unlawful partial consummation, since the Commission jurisdiction 
extends to all parts of a transaction subject to section 5 and to all of the properties 
involved, including operating rights, interstate and intrastate, citing 45 M. C. C. 495. 
Where there are two pending contracts to purchase the identical operating rights 
and separate — have been filed for authority to effect the purchase, the 
Commission’s duty is to approve that one which is more consistent with the public 
interest, leaving the disputes between the parties to the contracts for settlement in 
the courts. MC-F-5328, Yellow Coach Corp.—Purchase—Darnell, ........ mt © 
ee , May 21, 1953, Div. 4. 









































Denied as resulting in a new service. MC-F-5059, Trailways of New England— 
fog ( —— ew England Transportation Co.., ........ | a ae ee , May 7, 
, Div. 4. 













APPROVED 


MC-F-5279, Schroder—Purchase—Ruff, not to be printed, May 6, 1953, Div. 4. 
_ MC-F-5346, Wells Cargo—Purchase—Elordi, not to be printed, May 25, 1953, 


iv. 4. 
MC-F-5385, Kuntzman—Purchase—Block Trucking Co., not to be printed, May 
14, 1953, Div. 4. 


uate a Security Truck Line—Purchase—Heple, not to be printed, May 5, 
, Div. 4. 

MC-F-5401, Neuendorf Transportation Co.—Purchase (Portion)—Capital City 
Truck Line, not to be printed, May 22, 1953, Div. 4. 

MC-F-5404, Conklin Truck Line—Purchase—Wilbelm Transport Co., not to be 
printed, Apr. 17, 1953, Div. 4. 

MC-F-5410, Robertson—Purchase Luther, not to be printed, May 13, 1953, Div. 4. 

MC-F-5415, Mills—Purchase (Portion)—The Minneapolis & St. Louis Ry. Co., 
not to be printed, Apr. 15, 1953, Div. 4 i 

MC-F-5416, Western Express—Purchase—Hi-Way Motor Freight Co., not to be 
printed, ~— 5, 1953, Div. 4. 

_ F. D. 18094, St. Lowis Merchants Bridge Terminal Ry. Co. Purchase, not to be 

printed, ~_ 22, 1953, Div. 4. 

F. D. 18097, Reading Company Merger, not to be P ser nny May I1, 1953, Div. 4. 

MC-F-5004, Schware—Purchase—Lebigh Valley Freight Terminal, not to be 
printed, May 22, 1953, Div. 4. 


- a Ozark Trails—Purchase—Strange, not to be printed, Apr. 21, 1953, 
IV. 4. 
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84. Lease or Operating Contract 


Trackage rights approved. F. D. 16596, Atlantic & Danville Ry. Co. Trackage 
Rights, not to be printed, May 4, 1953, Div. 4. : é 

While the Commission will not ordinarily approve leases of operating rights 
for periods longer than one year, — 57 M. C. C. 317, where the owner of the 
rights is incompetent and under state law may not be divested of the certificate, 
the circumstances are sufficiently unusual that a five-year lease of the rights to a 
partnership consisting of the lessor’s son and the general manager is approved. 
MC-FC-35181, Barnett—Lease—Shayler, ie eee , Apr. 20, 1953, Com- 
mission. 


85. Dormant Franchises 


The disapproval of the sale of operating rights on the ground that they are 
dormant does not constitute a cancellation or revocation of the rights. MC-F-5123, 
Michigan Express—Lease—Tinkham, not to be : May 6, 1953, Div. 4. 

Denied, where vendor refuses to agree to reduction in purchase price occasioned 
by disapproval of transfer of dormant portion of certificate. MC-F-5001, Gatewa 
— Co.—Purchase—Scarpace Freight Lines, Ope , May 22, 
1953, Div. 4. 


88. Effect on Competitors 


While permanent unification of rights will result in more extensive and more 
competitive operations than those previously conducted by vendor, transaction ap- 
proved where competitors have not been able to show injury from unified operations 
conducted for past three years under temporary lease. MC-F-4518, Eastern Freight 
Ways—Purchase—Cole, oo ae , May 6, 1953, Div. 4. 


Where other carriers with operations in the same general territory have ex- 
pended their time and resources in developing facilities to properly and efficiently 
handle available traffic and are rendering adequate service, such carriers are entitled 
to protection against the establishment of a new service in competition with them, 
since such protection is not only for the protection of the carriers themselves, but 
is to promote stability and sound economic conditions in the se and the 


rendition of an adequate service to the public, citing 50 M. C. C. 729, Mc G 
749, 56 M. C. C. 787. MC-F-5110, Watson Bros. Transportation Co.—Purchase 
(Portion)—Bee Line Motor Freight, not to be printed, May 20, 1953, Div. 4. To 
same effect, MC-F-5085, Consolidated Freightways—Purchase (Portion)—Arrowhead 
Freight Lines, ms Ss Seas , May 19, 1953, Div. 4. 

enied as resulting in a new service, citing 57 M. C. C. 618. MC-F-5167, Lind 
—Purchase (Portion)—Kessell, not to be printed, May 4, 1953, Div. 4. 











Recent Court Decisions 
By WarrEN H. Wacner, Editor 





Water carrier can not attack scope of certificate purchased by him 
Callanan Road Improvement Co. v. United States, No. 488. 


On May 4, 1953, the Supreme Court held that a water carrier 
which in 1947 purchased another carrier’s certificate with the approval 
of the Commission has no standing to challenge the validity of a 1944 
order of the Commission limiting the scope of operations authorized by 
such certificate. The Court said: 


*‘It (Appellant) cannot in this collateral proceeding attack the 
validity of the Commission’s order of March 7, 1944. Securities & Ex- 
change Comm’n. v. Central-Illinois Sec. Corp., 338 U. 8S. 96, 148; 
Stanley v. Supervisors, 121 U. S. 535, 550; Reconstruction Finance 
Corp. v. Lightsey, 185 F. 2d 167; City of Tulsa v. Midland Valley R. 
Co., 168 F. 2d 252, 254; Brown Co. v. Atlantic Pipe Line, 91 F. 2nd 
394, 398. The appellant must take the certificate as it stood at the 
time it sought and received the Commission’s approval for its transfer. 

**Furthermore, the appellant, having invoked the power of the 
Commission to approve the transfer of the amended certificate to it, 
is now estopped to deny the Commission’s power to issue the certificate 
in its present form and as it existed prior to the time the appellant 
sought its transfer. United Fuel Gas Co. v. Railroad Comm’n, 278 
U. S. 300, 307-308; St. Lowis Malleable Casting Co. v. Prendergast 
Construction Co., 260 U. S. 469. This is especially true in view of the 
appellant’s contention at the 1947 transfer hearing that the protestant 
in that hearing could not raise the question there which the appellant 
seeks to raise here, as it would constitute a collateral attack on the 
order of the Commission. The appellant cannot blow hot and cold 
and take now a position contrary to that taken in the proceedings it 
invoked to obtain the Commission’s approval. If the appellant then 
had taken the position it seeks now, the Commission might conceivably 
have refused its approval of the transfer. The appellant accepted 
the transfer with the limitations contained in the certificate. The 
appellant now will not be heard to say it is entitled to receive more 
than its transferor had or the certificate transferred gave.’’ 





Question as to qualifications of Hearing Examiner raised in petition for rehearing 
and not at hearing not timely filed 


Wales v. United States, No. 728. 


On May 18, 1953, by a per curiam order the Supreme Court 
affirmed the judgment of the District Court for the Northern District of 
Texas, dismissing a petition for injunction on the ground that the 
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yaalifications of the Hearing Examiner were not questioned at the 
hearing but in a petition for rehearing filed with the Commission 
which was denied by the Commission. In the per curiam order the 
Supreme Court cited United States v. Tucker Truck Lines, 345 U. S. 
33, and United States v. Detroit Navigation Company, 326 U. 8S. 236, 
241. 














List of New Members * 


Gus C. Andrews, (A) North Texas 
Traffic Bureau, 1517 Praetorian Build- 
ing, Dallas 1, Texas. 

Edward Barr, (B) Tidewater Associated 
Oil Company, Room 865, Pacific Elec- 
tric Building, 610 South Main Street, 
Los Angeles 14, Calif. 

Burton C, Bernard, (A) Commerce Bldg., 
1925 Edison Avenue, Granite City, 
Illinois. 

Albert M. Bodane, (B) 5932 Falkirk 
Road, Baltimore 12, Maryland. 

Dean H. Brokaw, (B) W. C. Cole, Traffic 
Consultant, 925 Terminal Sales Build- 
ing, Portland 5, Oregon. 

Charles J. Chodzko, Jr., (B) Safety Dir., 
California Cartage Company, Inc., 760 
a Mission Road, Los Angeles 23, 

ali 


Rosslyn E. Coll, (B) 1523 Cullen Street, 
Whittier, Calif. 

Hugh R. Couch, (A) First National 
Bank Building, Martinsville, Indiana. 

John D’Ascenzo, (B) Traffic Dept., High- 
way Express Lines, Inc., 236" North 
23rd Street, Philadelphia 3, ra. 

Horace W. Elliott, (B) 14430 Dittmar 
Drive, Whittier, Calif. 


(Miss) Beryl Lee Girling, (B) Julius 
Hyman & Company, P. O. Box 2171, 
Denver 1, Colorado. 

Harrison A. Harrington, (B) 203 Sixth 
Street, Niagara Falls, N. Y. 

“— a Hawkins, (A) 1625 Eye Street, 
, Washington 16, D. C. 
Sauke’ L. Howe, (A) Exec. Secretary, 
Long Island Transit Authority, 270 
ow Room 1300, New York 7, 


R. Everette Kreeger, (A) 1628 Candler 
Building, Atlanta 3, Georgia. 

John E. Laedlain, (B) Ass’t to Megr., 
Transportation Bureau, Detroit Board 
of Commerce, 320 West Lafayette, De- 
troit 26, Mich. 


William Merlin, (A) 200 Grain Ex. 
change, Minneapolis ;” Minnesota. 
Philip Miller, (B) T. M., Bemis Bro, 
Bag Company, 5112 Second Avenue, 

Brooklyn 32, N. Y. 

Frederick D. Neusner, (A) 983 Main 
Street, Suite 902, Hartford 3, Connec- 
ticut. 


James R. Peacock, (B) Chief, Claim 


Section, Reynolds Metals Company, 
W RN L Building, Richmond, Vir- 
ginia. 

William R. Pierce, (A) 408 Jackson 


Street, Falls Church, Virginia. 


Robert H. Pratt, (A) 1500 First National 
Bank Building, Richmond 10, Virginia. 


Roger L. Ramsey, (A) 1140 South 
Flower Street, Los Angeles 15, Calif. 


William E. Rance, (A) P. O. Box 1819, 
Columbus 16, Ohio. 


James Sclafani, (B) T. M., New York 
and Albany Despatch Co., Inc., 145 


Hamilton Avenue, Brooklyn, New 
York. 

Myron Smith, (B) Asst to Dir. of 
raffic, American Home Products 


Corp., 22 East 40th Street, New York 
16, N. Y. 

Thomas L. Smith, (B) Secretary, South- 
ern Railway = 605 Southern 
Railway Bldg., Atlanta, Georgia. 


Fred H. Snyder, Jr., (A) Freight Traffic 
Dept., A. T. & S. F. Railway Co., 121 
East 6th Street, Room 348, Los Angeles 
14, Calif. 

Edgar R. Spain, (A) 808 Main Street, 
Cincinnati 2, Ohio. 

Donald I. Thiess, (B) Freight Service & 
Claim Dept., Eastern Motor Express, 
Inc., 4185 East Thompson Street, 
Philadelphia 37, Pa. 

Max Thelen, Jr., (A) 111 Sutter Street, 
San Francisco 4, Calif. 


REINSTATED TO MEMBERSHIP 


Beverly F. Bolling, (B) 115 East Newby 
Avenue, San Gabriel, California. 


* Elected to membership May, 1953. 


Roy F. Shields, (A) Gen’l Solicitor, 
Union Pacific Railroad Company, 727 
Pittock Block, Portland 5, Oregon. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


J. P. Blanton, Chairman, Traffic Manager, The American Short 
Line Railroad Association, 101 Marietta Street, Atlanta 3, Georgia. 


Baltimore Chapter 


Karl J. Grimm, Chairman, Room 307—22 Light Street, Baltimore 
2, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Carl O. Gustafson, Chairman, A. F. T. M., Minneapolis & St. Louis 
Railway, 310 South Michigan Avenue, Chicago 4, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Rodger M. Spahr, Chairman, G. F. A., Atchison, Topeka & Santa Fe 
Railway, 524 Seventeenth Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 
Warren Price, Chairman, Investment Building, Washington 5, 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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ing, Dallas 1, Texas. 

Edward Barr, (B) Tidewater Associated 
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tric Building, 610 South Main Street, 
Los Angeles 14, Calif. 
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1925 Edison Avenue, Granite City, 
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Rosslyn E. Coll, (B) 1523 Cullen Street, 
Whittier, Calif. 

Hugh R. Couch, (A) First National 
Bank Building, Martinsville, Indiana. 

John D’Ascenzo, (B) Traffic De cpt High- 
way Express Lines, Inc., 236 North 
23rd Street, Philadelphia 3, Pa. 

Horace W. Elliott, (B) 14430 Dittmar 
Drive, Whittier, Calif. 
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Hyman & Company, P. O. Box 2171, 
Denver 1, Colorado. 
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Street, Niagara Falls, N. 

Paul M. Hawkins, (A) os Eye Street, 
N. W., Washington 16, D. C. 
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change, Minneapolis - Minnesota. 
Philip Miller, (B) T. M., Bemis Bro, 
Bag Company, 5112 Second Avenue, 

Brooklyn 32, N. Y. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


J. P. Blanton, Chairman, Traffic Manager, The American Short 
Line Railroad Association, 101 Marietta Street, Atlanta 3, Georgia. 


Baltimore Chapter 


Karl J. Grimm, Chairman, Room 307—22 Light Street, Baltimore 
2, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Carl O. Gustafson, Chairman, A. F. T. M., Minneapolis & St. Louis 
Railway, 310 South Michigan Avenue, Chicago 4, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Rodger M. Spahr, Chairman, G. F. A., Atchison, Topeka & Santa Fe 
Railway, 524 Seventeenth Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 
Warren Price, Chairman, Investment Building, Washington 5, 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the lwncheon so that reservation can be made. 


__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, — however, that membership in the Association of Interstate 
Commerce mmission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street Jacksonville 
Florida. 





Michigan Chapter 


Alex E. Berendt, Chairman, 201-10 Ford Building, Detroit 26, Michi. 
gan 





Dinner meetings held on call of the Chairman, bi-monthly, at Hotel 
Ft. Shelby, Detroit, Michigan. 









Kansas City, Missouri, Chapter 


H. V. Eskelin, Chairman, 607 Commerce Building, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 




















St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 




















Metropolitan New York Chapter 
August W. Heckman, Chairman, 880 Bergen Avenue, Jersey City 
6, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Wesley C. Newman, President, Traffic Manager, Archer-Daniels- 
Midland Company, 600 Roanoke Building, Minneapolis 2, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
































Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


W. Lennig Travis, Chairman, Ass’t Mgr., Traffic Division, Atlantic 
Refining Company, 260 South Broad Street, Philadelphia 1, Pennsylvania. 
Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh Chapter 


Samuel P. DeLisi, Chairman, 1211 Berger Building, Pittsburgh 19, 
Pennsylvania. 
Meets : at call of Chairman. 


North Texas 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Leonard W. Baur, Jr., President, Freight Traffic Consultant, 7614 
Mission Drive, Seattle 88, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. S. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Willis E. Maley, Chairman, T. M., Pacific Coast Borax Company, 
P. O. Box 9128, Station ‘‘S’’, Los Angeles 5, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire__ 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice_- 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland__...._-_- 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC Practrriongrs’ JOURNAL 


ee ED se ttiinidetotiactamtn 


Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practt- 
TIONERS’ JOURNAL --.-- wen 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith____ 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
ee the i Ue aenrtin did ect nccecicnmntnnesnantitinilinieaets 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation__-_- 


Telephone and Personnel Directory, Washington Office, Interstate 
Commerce Commission, as of March, 1953 
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Uniform Freight Classification and Uniform Class Rates—A Sum- 
mary and Analysis of Dockets 28300 and 28310, Consolidated 
Freight Classification (262 ICC 447-766), including Supple- 
mental Reports, ete. to 9-30-52 


Chart showing Divisions of the Interstate Commerce Commission, 
3-10-53 
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